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December 1, 2000

To: The Honorable Harry L. Carrico, Chief Justice of Virginia
The Honorable James S. Gilmore, I1I, Governor of Virginia
The Honorable Members of the General Assembly of Virginia
The Citizens of Virginia

Section 17.1-803(10) of the Code of Virginia requires the Virginia Criminal Sentencing Commission to
report annually upon its work and recommendations. Pursuant to this statutory obligation, we respectfully
submit for your review the 2000 Annual Report of the Criminal Sentencing Commission.

This report details the work of the Commission over the past year and outlines the ambitious schedule of
activities that lies ahead. The report provides a comprehensive examination of judicial compliance with the
felony sentencing guidelines for fiscal year 2000. This report also provides a final report on the research to
determine if 2 sex offender risk assessment instrument can be developed and applied to the guidelines. The
Commission’s recommendations to the 2001 session of the Virginia General Assembly are also contained
within this report.

The Commission wishes to sincerely thank those of you in the field whose diligent work with the
guidelines enables us to produce this report.

Respectfully submitted,

Lyt S

Ernest P. Gates, Chairman
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Introduction

Overview

This is the sixth annual report of the Vir-
p
ginia Criminal Sentencing Commission.

The report is organized into seven chapters.

Chapter One provides a general profile of the
Commission and its various activities and pro-
jects undertaken during 2000. Chapter Two
includes the results of a detailed analysis of ju-
dicial compliance with the discretionary sen-
tencing guidelines system as well as other re-
lated sentencing trend data. Chapter Three
contains a summary of the final Commission
report on its wotk to develop a sex offender
risk of recidivism assessment instrument and
to implement it within the sentencing guide-
lines system. Chapter Four provides a report
on the Commission’s pilot project involving an
offender risk assessment instrument for use
with nonviolent felons. Chapter Five presents
the Commission’s findings based on a review
requested by the General Assembly of the sen-
tencing guidelines for drug offenders. Chapter
Six presents the results of the Commission’s
special study on larceny and fraud offenses.
Chapter Seven examines the impact of the
no-parole/truth-in-sentencing system that
has been in effect for any felony committed
on or after January 1, 1995. Finally, Chapter
Eight presents the Commission’s recommen-
dations for 2001.

Commission Profile

The Virginia Criminal Sentencing Commis-
sion is comprised of 17 members as autho-
rized in Code of Virginia §17.1-802. The
Chairman of the Commission is appointed
by the Chief Justice of the Supreme Court of
Virginia, must not be an active member of
the judiciary and must be confirmed by the
General Assembly. The Chief Justice also
appoints six judges or justices to serve on the
Commission. Five members of the Commis-
sion are appointed by the General Assembly:
the Speaker of the House of Delegates desig-
nates three members, and the Senate Com-
mittee on Privileges and Elections selects two
members. The Governor appoints four mem-
bers, at least one of whom must be a victim of
crime or a representative of a crime victim’s
organization. The final member is Virginia's
Attorney General, who serves by virtue of
his office. In the past year, Virginias Attor-
ney General, Mark Earley, designated Dep-
uty Attorney General Frank Ferguson as

his representative at Commission meetings.

The Virginia Criminal Sentencing Commis-
sion is an agency of the Supreme Court of
Virginia. The Commission’s offices and
staff are located on the Fifth Floor of the
Supreme Court Building at 100 North

Ninth Street in downtown Richmond.



Activities of the Commission

The full membership of the Commission
met four times in 2000: April 10, June 12,
September 11 and November 6. The fol-
lowing discussion provides an overview

of some of the Commission actions and
initiatives during the past year that are
not discussed in detail elsewhere within

this report.

Monitoring and Oversight

§19.2-298.01 of the Code of Virginia
requires that sentencing guidelines
worksheets be completed in all felony cases
for which there are guidelines and specifies
that judges must announce during court
proceedings that review of the forms has
been completed. After sentencing, the
guidelines worksheets must be signed by
the judge and then become a part of the
official record of each case. The clerk of
the circuit court is responsible for sending
the completed and signed worksheets to

the Commission.

The Commission staff reviews the guide-
lines worksheets as they are received. The
Commission staff performs this check to
ensure that the guidelines forms are being
completed accurately and properly. When
problems are detected on a submitted
form, it is sent back to the sentencing
judge for corrective action. Since the con-

version to the new truth-in-sentencing

system involves newly designed forms and
new procedural requirements, previous
Annual Reports documented a variety of
worksheet completion problems. These
problems included missing judicial depar-
ture explanations, confusion over the post-
release term and supervision period, miss-
ing work sheets, and lack of judicial signa-
tures. However, as a result of the Commis-
sion’s review process and the fact that users
and preparers of the guidelines are more ac-
customed to the new system, very few errors

have been detected during the past year.

Once the guidelines worksheets are re-
viewed and determined to be complete,
they are automated and analyzed. The
principal analysis performed on the
automated worksheets concerns judicial
compliance with sentencing guidelines
recommendations. This analysis is per-
formed and presented to the Commission
on a quarterly basis. The most recent scudy
of judicial compliance with the sentencing

guidelines is presented in Chapter Two.



Training and Education

The Commission continuously offers
training and educational opportunities

in an effort to promote the accurate
completion of sentencing guidelines.
Training seminars are designed to appeal to
the needs of attorneys for the Common-
wealth and probation officers, the two
groups authorized by statute to complete
the official guidelines for the court.

The seminars also provide defense attor-
neys with a knowledge base to challenge
the accuracy of guidelines submitted to
the court. Having all sides equally trained
in the completion of guidelines worksheets
is essential to a system of checks and
balances that ensures the accuracy of

sentencing guidelines.

In 2000, the Commission provided sen-
tencing guidelines assistance in a variety of
forms: training and education seminars,
assistance via the hot line phone system,
and publications and training materials.
The Commission offered 17 training semi-
nars in 10 different locations across the
Commonwealth. This year the Commis-
sion staff developed training seminars
specifically for the new users of guidelines.
These targeted seminars provided partici-
pants with a detailed introduction to the

guidelines system.

The Commission attempted to offer semi-
nars in sites convenient to the majority of
guideline users. The sites for these semi-
nars included: Virginia Beach Fire Training

Center, Department of Corrections’ Train-

ing Academy, Cardinal Criminal Justice
Academy, City of Richmond’s Police
Academy, Alexandria Circuit Court,
Fairfax Government Complex, and Moun-
tain Empire Community College. By spe-
cial request, seminars were also held in
specific locations for probation officers,
Commonwealth’s Attorneys and defense
attorneys. In addition, the Commission
provided training on the guidelines system
to newly elected judges during the pre-

bench training program.

The Commission will continue to place

a priority on providing sentencing guide-
lines training on request to any group

of criminal justice professionals. The
Commission regularly conducts sentencing
guidelines training at the Department of
Corrections’ Training Academy as part

of the curriculum for new probation
officers. The Commission is also willing
to provide an education program on guide-
lines and the no-parole sentencing system

to any interested group or organization.

In addition to providing training and
education programs, the Commission
staff maintains a “hot line” phone system
(804.225.4398). The phone line is
staffed from 7:45 a.m. to 5:15 p.m.,
Monday through Friday, to respond
quickly to any questions or concerns
regarding the sentencing guidelines.

The hot line continues to be an impor-
tant resource for guidelines users around

the Commonwealth.

Infroduction
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In 2000, the staff of the Commission has
responded to thousands of calls through the

hot line service.

This year the sentencing guidelines manual
was completely redesigned to make the
manual more “user friendly.” The manual
utilizes a loose-leaf notebook that can eas-
ily be updated. Tables were combined to
simplify the classification of prior record,
and additional tabs were added to identify
pertinent tables. Changes made this year
will enhance the Commission’s ability to
issue updates to the guidelines manual
in a more efficient manner. Many other
changes incorporated into the manual
were based on user suggestions and com-
ments. As a result, additional instructions
were added to clarify user’s concerns on

a variety of topics relating to completing
guideline worksheets. In addition to these,
there were several substantive changes to
guidelines factors and instructions based
on recommendations presented in the
Commis-sion’s previous annual report

and approved by the General Assembly.

The Commission also distributes a
brochure to citizens and criminal justice
professionals explaining Virginia’s truth-in-
sentencing system. Additionally, the Com-
mission distributes a yearly progress report
that provides a brief overview of judicial
compliance with the truth-in-sentencing
guidelines and average sentences served for

specific offenses.

Community Corrections Revocation
Data System

Under §17.1-803(7) of the Code of Virginia,
it is the responsibility of the Commission
to monitor sentencing practices in felony
cases throughout the Commonwealth. While
the Commission maintains a wide array of
sentencing information on felons at the
time they are initially sentenced in circuit
court, information on the re-imposition of
suspended prison time for felons returned
to court for violation of the conditions of
community supervision has been largely
unavailable and its impact difficult to assess.
Among other uses, information on cases in-
volving re-imposition of suspended prison
time is critically important to accurately

forecast future correctional bed space needs.

With the sentencing reforms that abolished
parole, circuit court judges now handle a
wider array of supervision violation cases.
Judges now handle violations of post-release
supervision terms following release from
incarceration, formerly dealt with by the
Parole Board in the form of parole viola-
tions. Furthermore, the significant expan-
sion of alternative sanction options avail-
able to judges means that the judiciary are
also dealing with offenders who violate the

conditions of these new programs.



In the fall of 1996, the Commission en-
dorsed the implementation of a simple
one-page form to succinctly capture a few
pieces of critical information on the rea-
sons for and the outcome of community
supervision violation proceedings. Early
in 1997, the Commission teamed with the
Department of Corrections to implement
the data collection form. Procedures were
established for the completion and submis-
sion of the forms to the Commission. The
state’s probation officers are responsible for
completing the top section of the form
each time they request a capias or a viola-
tion hearing with the circuit court judge
responsible for an offender’s supervision.
The top half of the form contains the
offender’s identifying information and the
reasons the probation officer feels there
has been a violation of the conditions of
supervision. In a few jurisdictions, the
Commonwealth’s Attorney’s office has re-
quested that prosecutors actively involved
in the initiation of violation hearings also
be allowed to complete the top section of
the form for the court. The Commission
has approved this variation on the normal

form completion process.

The sentencing revocation form is then
submitted to the judge. The judge com-
pletes the lower section of the form with
his findings in the case and, if the offender
is found to be in violation, the specific
sanction imposed. The sentencing revoca-
tion form also provides a space for the
judge to submit any additional comments

regarding his or her decision in the case.

The clerk of the circuit court is responsible
for submitting the completed and signed
original form to the Commission. The
form has been designed to take advantage
of advanced scanning technology, which
enables the Commission to quickly and

efficiently automate the information.

The Commission now includes training on
the sentencing revocation form as part of
the standard training provided to new pro-
bation officers at the Department of Cor-

rections’ Academy for Staff Development.

The sentencing revocation data collection
form was instituted for all violation
hearings held on or after July 1, 1997.
The Commission believes that the re-im-
position of suspended time is a vital facet
in the punishment of offenders, and that
data in this area has, in the past, been scant
at best. The community corrections
revocation data system, developed under
the auspices of the Commission, will serve
as an important link in our knowledge

of the sanctioning of offenders from
initial sentencing through release from

community supervision.

Infroduction
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Substance Abuse Screening and Assessment
for Offenders

During its 1998 session, the General
Assembly passed sweeping legislation that
requires many offenders, both adult and
juvenile, to undergo screening and assess-
ment for substance abuse problems related
to drugs or alcohol. A goal of this legisla-
tion is to provide judges with as much
information as possible about the sub-
stance abuse problems of offenders they
sentence, so that sanctions can be tailored
to address both public safety issues and the
treatment needs of the offender. The legis-
lature authorized a six-month period (July
through December 1999) to pilot test the
implementation of the screening and as-
sessment provisions. Statewide implemen-

ration began January 1, 2000.

The new law targets all adult felons con-
victed in circuit court and adults convicted
in general district court of any drug crime
classified as a Class 1 misdemeanor. Juve-
nile offenders adjudicated for a felony or
any Class 1 or 2 misdemeanor are also
subject to the provisions. Under the new
law, these offenders must undergo a sub-
stance abuse screening. If the screening
reveals key characteristics or behaviors
likely related to drug use or alcohol abuse,
a full assessment must be administered.
Assessment is a thorough evaluation. Re-
sults of comprehensive assessment can be
used for developing treatment plans and
assessing needs for services. Different

screening and assessment instruments are

used for the adult and juvenile populations.
For adult felons, screening and assessment is
conducted by the Department of Correc-
tions’ probation and parole office, while local
offices of the Virginia Alcohol Safety Action
Program and local community corrections
agencies screen and assess adult misdemean-
ants. Juvenile offenders are screened and
assessed by the court service unit serving the

Juvenile and Domestic Relations Court.

The Interagency Drug Offender Screening
and Assessment Committee was created to
oversee the implementation and subsequent
administration of this program. The Com-
mittee is composed of representatives of the
Department of Cotrections, the Department
of Criminal Justice Services, the Depart-
ment of Juvenile Justice, the Virginia Alcohol
Safety Action Program, and the Department
of Mental Health, Mental Retardation and
Substance Abuse Services. A Sentencing
Commission staff member also serves on the
committee. Throughout 1999, the Commit-
tee worked to educate judges, prosecutors,
public defenders and defense attorneys about
the screening and assessment legislation. This
year, the Committee oversaw the expansion
of the substance abuse screening and assess-
ment program from the pilot sites to localities
throughout the Commonwealth. In addition,
members of the Committee organized and
facilitated training seminars on the utilization
of the state-approved screening and assess-
ment instruments. In 2001, the Committee
will begin working with evaluators to gauge

the impact of this comprehensive program.



Projecting Prison Bed Space Impact of
Proposed Legislation

§30-19.1:4 of the Code of Virginia re-
quires the Commission to prepare impact
statements for any proposed legislation
which might result in a net increase in
periods of imprisonment in state correc-
tional facilities. Such statements must
include details as to any increase or de-
crease in adult offender populations and
any necessary adjustments in guideline

midpoint recommendations.

During the 2000 legislative session, the
Commission prepared 144 separate impact
analyses on proposed bills. These proposed
bills fell into four categories: 1) bills to
increase the felony penalty class of a spe-
cific crime; 2) proposals to add a new man-
datory minimum penalty for a specific
crime; 3) legislation that would create a
new criminal offense; and 4) bills that in-
crease the penalty class of a specific crime

from a misdemeanor to a felony.

The Commission utilized its computer
simulation-forecasting program to estimate
the projected impact of these proposals on
the prison system. In most instances, the
projected impact and accompanying analy-
sis of the various bills was presented to

the General Assembly within 48 hours of
our notification of a bill’s introduction.
When requested, the Commission pro-
vided pertinent oral testimony to accom-

pany the impact analysis.

Introduction

Prison and Jail Population Forecasting

Since 1987, Virginia has projected the size
of its future prison and jail populations
through a process known as “consensus
forecasting.” This approach combines
technical forecasting expertise with the
valuable judgment and experience of pro-
fessionals working in all areas of the crimi-

nal justice system.

While the Commission is not responsible
for generating the prison or jail population
forecast, it is included in the consensus
forecasting process. During the past year,
a Commission staff member served on the
technical committee that provides method-
ological and statistical review of the fore-
casting work. Also, the Commission’s
Executive Director served on the Policy

Advisory Committee.
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Juvenile Sentencing Data Base Study

House Joint Resolution (HJR) 131 requests
the Commission to study sentencing of
juveniles. This study is to examine juve-
nile sentencing by the circuit courts when
sentencing juveniles as adults and by the
juvenile courts when sentencing serious

juvenile offenders and delinquents.

While Virginia is second to none in terms
of the ability to study the adult felon pop-
ulation, the same cannot be said for of-
fenders processed through the juvenile
justice system. Given the lack of a reliable
and comprehensive data system in the
juvenile justice system, as well as very re-
cent changes to statutes governing juvenile
criminal cases, the Commission’s approach
is to collect quality, reliable data by con-
structing an information system to sup-

port studies and inquiries.

Presently, the Department of Juvenile Jus-
tice (DJ]) is in the process of constructing
a parallel data collection system as is main-
tained by the Department of Corrections
(DOC) on adult felons. In this system,
called the Juvenile Tracking System (JTS),
several modules (individual databases) are
combined to keep various records on all
juveniles entering the system, from initial
intake to final release or termination of
jurisdiction over the juvenile by DJ]. The
objective is to collect and store compre-
hensive information on all juveniles within
the justice system, according to the juvenile’s
level and extent of involvement with the

juvenile justice system. However, this sys-

tem was only recently implemented and is
still being constructed in some cases. Auto-
mation around the Commonwealth has
been a gradual process, with some areas still
not fully automated and linked with all
modules of the JTS.

Previously, a Commission Advisory Com-
mittee on this project met and discussed
the advantages and disadvantages of devel-
oping and implementing the type of data
system requested by the Commission. The
issues discussed included how broad the
data collection should be (e.g., all juveniles,
all felonies and/or misdemeanors, etc.), how
information will be collected, the specific
information to be collected, and how to

fund an effort of this magnitude.

In 1998, a survey instrument was designed
and distributed to juvenile and domestic
relations court judges, Commonwealth’s
attorneys, public defenders, and court sers,
vice unit (CSU) regional administrators
and directors. The purpose of the survey
was to determine judicial perception of the
current sentencing system for juveniles.
The survey results showed that collectively,
respondents were most concerned with
sentencing and rehabilitative service op-
tions available under statute and through
DJJ. The results from this survey may serve
as a springboard for the Commission to
examine particular areas of interest in the
juvenile justice system, as seen through the
eyes of its practitioners, once a database

system is in place.



Additionally, the legislature passed HJR 688
that mandated DJ]J, in cooperation with
the Commission and the Supreme Court,
to produce a standardized and automated
juvenile social history. This history would
ostensibly share some similarity with the
pre-sentence investigation report as used
for adult felons in that the structure and
format of the data would be consistent,
regardless of which court service unit pro-
duced the document. Presently, CSUs pro-
duce narrative social histories which vary
greatly in content and quality from juris-
diction to jurisdiction. The Commission’s
project has focused on assisting the Uni-
form Social History workgroup, comprised
of representatives from DJJ, the Supreme
Court, and juvenile probation officers to
construct a multi-user document which
will serve the interests of the juvenile, judges,
CSU staff, DJJ and the Commission. The
objective is to parallel the adult Pre/Post-
Sentence Investigation (PSI) system and
collect data in a quantitative form where
possible, while retaining descriptive and
useful narrative segments to properly

represent the juvenile’s current situation.

The project has focused on the efforts to
draw available and existing data from the
three JTS modules: the intake module, the
direct care module, and the court-hearing
module. The demographic, adjudication
and disposition data contained within

these three modules is at present somewhat

limited, as these modules came on-line
starting in 1996 and contain records from
that time period forward, as each CSU was
automated. However, this data would be
sufficient to establish a database system
required by the Commission for juvenile
justice studies. With the anticipated auto-
mation of the uniform juvenile social his-
tory and the combined information in the
JTS modules, it is expected that the Com-
mission will secure the necessary data with

which to carry out future studies.

Opver the past year, project staff worked
with DJJ and the CSUs to collect informa-
tion about the number of juvenile felonies
for which social histories are prepared (to
estimate the availability of this data com-
bined with JTS module holdings) for plan-
ning purposes. Staff also received training
in appropriate software in order to establish
database fields and set up an information
framework for the Commission. Staff also
worked closely with DJ]J Information Sys-
tems personnel to develop a data collection

and transmission mode.

The Commission’s work on this project
will be fully detailed in its report to the
General Assembly.
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Introduction

On January 1, 2000, Virginia’s truth-in-
sentencing system reached its five-year
anniversary. Effective for any felony com-
mitted on or after January 1, 1995, the
practice of discretionary parole release from
prison was abolished, and the existing sys-
tem of awarding inmates sentence credits
for good behavior was eliminated. Under
Virginias truth-in-sentencing laws, con-
victed felons must serve at least 85% of the
pronounced sentence, and they may earn,
at most, 15% earned sentence credit re-
gardless of whether their sentence is served
in a state facility or a local jail. The Com-
mission was established to develop and
administer guidelines in an effort to pro-
vide Virginia’s judiciary with sentencing
recommendations in felony cases under the
new truth-in-sentencing laws. Under the
current no-parole system, guidelines rec-
ommendations for nonviolent offenders
with no prior record of violence are tied to
the amount of time they served during a
period prior to the abolition of parole. In
contrast, offenders convicted of violent
crimes and those with prior convictions for
violent felonies are subject to guidelines

recommendations up to six times longer

than the historical time served in prison by
similar offenders. In the nearly 100,000
felony cases sentenced under truth-in-
sentencing laws, judges have agreed with
guidelines recommendations in three out
of every four cases. The most recent data
indicate that judges are agreeing with
guidelines recommendations to a larger
extent than ever before. Thus, the guide-
lines are continuing to be utilized by
Virginia’s judges in formulating their sen-
tencing decisions in felony cases around

the Commonwealth.

The Commission’s last annual report pre-
sented an analysis of cases sentenced dur-
ing fiscal year (FY) 1999. This report will
focus on cases sentenced, or “sentencing
events,” from the most recent year of avail-
able data, FY2000 (July 1, 1999 through
June 30, 2000). Compliance is examined
in a variety of ways in this report, and
variations in data over the years are high-
lighted throughout. Because of the small
amount of data available to date, the new
guidelines elements introduced by the
Commission on July 1, 2000, are not ex-

amined in this report.
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Case Characteristics Figure 1

Number and Percentage of Cases
Overall, the number of cases received by Received by Circuit — FY2000
the Commission has declined from 19,658 o
. . Circuit Number Percent
in FY1999 to 18,449 in FY2000. Of the
18.449 sentenci deli ksheet 1 636 3.6%
,449 sentencing guidelines worksheets ) 1,925 -
received by the Commission during the 3 767 4.3
last fiscal year, 17,719 were submitted on 4 1,445 82
new FY2000 guidelines forms and 730 5 319 21
. R 6 311 1.8
were submitted on old FY1999 guidelines ; 55 a1
forms. Several significant changes were 8 405 2.3
made to the FY2000 guidelines worksheets 9 305 1.7
including the addition of new guidelines I8 259 3
} . . 11 409 23
offenses, adjustments to scoring on various 15 e e
factors, and the inclusion of some new 13 1,160 85
factors. For the purpose of conducting a 14 734 4.1
clear evaluation of sentencing guidelines in 13 a2 3,7
16 553 3.1
effect between July 1, 1999 and June 30, T Ba7 o
2000, the following compliance analysis 18 346 2.0
focuses only on those 17,719 cases submit- 19 1,035 5.8
ted on FY2000 guidelines forms. 20 369 2.1
21 286 1.6
22 568 3.2
Under the truth-in-sentencing system, 23 588 3.3
five urban circuits have contributed more 24 681 3.9
sentencing guidelines cases each year than &5 Sas 25
Erelavasler sl e 1 ik 26 569 3.2
any of the other judicial circuits in the P 5 oF
Commonwealth. These circuits follow 28 220 13
Virginia’s “Golden Crescent” of the most 29 229 1.3
populous areas of the state. Virginia Beach 0 I Q.6
31 477 2.7

(Circuit 2), Norfolk (Circuit 4), Newport

News (Circuit 7), the City of Richmond Totol 17,719 100%
(Circuit 13), and Fairfax (Circuit 19) each

submitted between 900 and 1,400 sen-

tencing guidelines cases during FY2000,

and collectively they accounted for nearly

one-third of all sentencing guidelines cases

received by the Commission during the

time period (Figure 1). Most of the cir-
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cuits, including all five of the largest cir-
cuits, reported fewer cases in FY2000
than in FY1999.

There are three general methods by which
Virginia’s criminal cases are adjudicated:
guilty pleas, bench trials, and jury trials.
Felony cases in the Commonwealth’s circuit
courts overwhelmingly are resolved as the
result of guilty pleas from defendants or
plea agreements between defendants and
the Commonwealth. During the last fiscal
year, well over three-quarters of all guide-
lines cases (84%) were sentenced as guilty
pleas (Figure 2). Adjudication by a judge
in a bench trial accounted for 14% of all
felony guidelines cases sentenced, while less
than 2% of felony guidelines cases involved
jury trials. For the past three fiscal years,
the overall rate of jury trials has been ap-
proximately half of the jury trial rate that
existed under the last year of the parole
system. See Juries and the Sentencing Guide-
lines in this chapter for more information

on jury trials.

Figure 2

Percentage of Cases Received by Method of
Adjudication — FY2000

Jury Trial 1.7%
Bench Trial 14.1%

Guilty Plea 84.2%

Sentencing guidelines in effect during
FY2000 included worksheets covering 13
distinct offense groups. The offense group-
ings are based on the primary, or most seri-
ous, offense at conviction. Effective July 1,
1999, drug offenses were divided into two
separate guidelines worksheets, one for
Schedule I/II drug offenses and one for
offenses involving other types of narcotics.
Consistent with previous years, the Com-
mission received more cases for Schedule
I/II drug crimes in FY2000 than any of the
other offense groups. Schedule I/II drug
offenses represented, by far, the largest
share (34%) of the cases sentenced in
Virginia’s circuit courts during the fiscal
year (Figure 3). More than half of the
Schedule I/1I drug offenses wete for one
crime alone — possession of a Schedule I/I1
drug (e.g., cocaine). Overall, one out of
every five cases received by the Commis-

sion in FY2000 was a conviction for this

Figure 3

Guidelines Compliance

Percentage of Cases Recsived by Primary Offense Group — FY2000

Drug/Schedule I/l G 33.5%

Lorceny |GGG 01.7%
Fraud [N 12.5%
Miscellaneous [N 8.5%
Assault [ 5.4%
Drug/Other [ 4.2%
Burglary/Dwelling [l 3.9%
Robbery MM 3.4%
Burglary/Other Structure 1l 2.3%
Sexual Assault [l 2.1%
Murder/Homicide W 1.1%
Rape W 1%
Kidnapping [ 0.4%
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Figure 4

offense. This pattern, however, has per-
sisted since the truth-in-sentencing guide-
lines were introduced in 1995. In contrast,

only about 4% of guidelines involved of-

fenses listed on the Drug/Other worksheet.

Property offenses also represent a signifi-
cant share of the cases submitted to the
Commission in FY2000. Nearly 22% of
the FY2000 guidelines cases were for lar-
ceny crimes, while the fraud group ac-
counted for another 13% of these sentenc-
ing events. Approximately 9% of cases
during the past fiscal year were captured in
the miscellaneous offense group, which is
comprised mostly of habitual traffic of-
fenders and felons convicted of illegally

possessing firearms.

Percentage of Cases Received by Felony Class of Primary
Offense — FY2000

Unclassed [ 45.8%

Class 6 | 15%

Class 5 |GGG 30.8%
Class4 [ 3.6%

Class3 W 1.6%

Class2 1 0.9%

Attempts W 1.6%

Conspiracies [ 0.7%
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The violent crimes of assault, robbery, ho-
micide, kidnapping, rape and other sex
crimes collectively represent a much smaller
share of the FY2000 cases (13%). Assaults
were the most common of the person of-
fenses (5%) followed by robbery offenses
(3%). The murder and rape offense groups
each accounted for approximately 1% of
the cases, while kidnappings made up less
than one-half of one percent of the cases
sentenced during the year. The distribution
of offenses among guidelines cases has

changed very little since FY1998.

The sentencing guidelines cover a wide
range of felonies with varying penalty
ranges specified in the Code of Virginia. A
felony may be assigned to one of the exist-
ing six classes of felony penalty ranges, or
the Code may specify a penalty that does
not fall into one of the established penalty
classes. Class 1 felonies, the most serious,
are capital murder crimes and are not cov-
ered by the sentencing guidelines. Felonies
with penalty structures differing from the
Class 1 through Class 6 penalty ranges are
called unclassed felonies, and their penalties
vary widely, with maximum sentences rang-
ing from three years to life. In FY2000,
nearly one-half of guidelines cases (46%)
involved unclassed felonies, mainly due to
the overwhelming number of unclassed
drug offenses (Figure 4). Because posses-
sion of a Schedule I/II drug was the single

most frequently occurring offense, Class 5



was the most common of the classed felo-
nies (31%). The Commission received
cases for the more serious classed felonies
(Classes 2, 3, and 4) much less frequently.
Convictions for attempted and conspired
crimes were rare and together accounted

for less than 3% of the cases.

Since the inception of truth-in-sentencing
in 1995, the correspondence between dis-
positions recommended by the guidelines
and the actual dispositions imposed in
Virginia’s circuit courts has been quite
high. For instance, in FY2000, of all
felony offenders recommended for more
than six months of incarceration, judges
sentenced 86% to terms in excess of six
months (Figure 5). Some offenders recom-
mended for incarceration of more than six
months received a shorter term of incar-
ceration (one day to six months), but very
few of these offenders received probation

with no incarceration.

Judges have also typically agreed with
guidelines recommendations for shorter
terms of incarceration. In FY2000, 72%
of offenders received a sentence resulting in
confinement of six months or less when

such a penalty was recommended. Ina

Guidelines Compliance

small portion of cases, judges felt probation
to be a more appropriate sanction than the
recommended jail term, but very few
offenders recommended for short-term
incarceration received a sentence of more
than six months. Finally, nearly 83% of
offenders whose guidelines recommenda-
tion called for no incarceration were
given probation and no post-dispositional
confinement. Some offenders with a “no
incarceration” recommendation received

a short jail term, but rarely did offenders
recommended for no incarceration receive
jail or prison terms of more than six months.
Overall, the vast majority of offenders have
received the type of sanction recommended

by the guidelines.

Figure 5
Recommended Dispositions and Actual Dispositions — FY2000

Recommended T Actual Disposition —
Disposition

Incarcerafion < 6 Months [k 72%  Incar < 6 mos: 18%
Probation/ Alt. Sanction {4 15% 82%  Prob./ Alt. Sanct.
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Since July 1, 1997, sentences to the state’s
boot camp, detention center and diversion
center programs have been defined as in-
carceration sanctions for the purposes of
the sentencing guidelines. While these
programs continue to be defined as “pro-
bation” programs in their enactment
clauses in the Code of Virginia, the Com-
mission recognizes that the programs are
more restrictive than probation supervision
in the community. The Commission,
therefore, defines them as incarceration
terms under the sentencing guidelines.
The Boot Camp program is considered

to be four months of confinement (as of
January 1, 1999), while the Detention and
Diversion Center programs are counted as
six months of confinement. In the previ-
ous discussion of recommended and actual
dispositions, imposition of any one of
these programs is categorized as incar-

ceration of six months or less.

Edmund Pendleton was the first
“President” of the Virginia Supreme
Court of Appeals, serving from 1721 until
his death in 1803. Thomas Jefferson
wrote of Pendelton, “he was one of the
most virtuous and benevolent of men, ...
which ensured a favorable reception to
whatever came from him.”

Compliance Defined

In the Commonwealth, judicial compliance
with the truth-in-sentencing guidelines is
voluntary. A judge may depart from the
guidelines recommendation and sentence
an offender either to a punishment more
severe or less stringent than called for by
the guidelines. In cases in which the judge
has elected to sentence outside of the guide-
lines recommendation, he or she must, as
stipulated in §19.2-298.01 of the Code of
Virginia, submit to the Commission the

reason for departure in each case.

The Commission measures judicial
agreement with the sentencing guidelines
using two distinct classes of compliance:
strict and general. Together, they comprise
the overall compliance rate. For a case to
be in strict compliance, the offender must
be sentenced to the same type of sanction
(probation, incarceration up to six months,
incarceration more than six months) that
the guidelines recommend and to a term
of incarceration that falls exactly within
the sentence range recommended by the
guidelines. Three types of compliance
together make up general compliance:
compliance by rounding, time served
compliance, and compliance by special

exception in habitual traffic offender cases.



General compliance results from the
Commission’s attempt to understand judi-
cial thinking in the sentencing process,
and is also meant to accommodate special

sentencing circumstances.

Compliance by rounding provides for a
modest rounding allowance in instances
when the active sentence handed down

by a judge or jury is very close to the range
recommended by the guidelines. For
example, a judge would be considered

in compliance with the guidelines if he
sentenced an offender to a two-year sen-
tence based on a guidelines recommenda-
tion that goes up to 1 year 11 months. In
general, the Commission allows for round-
ing of a sentence that is within 5% of the

guidelines recommendation.

Time served compliance is intended to
accommodate judicial discretion and the
complexity of the criminal justice system
at the local level. A judge may sentence
an offender to the amount of pre-sentence
incarceration time served in a local jail
when the guidelines call for a short jail
term. Even though the judge does not
sentence an offender to post-sentence
incarceration time, the Commission typi-

cally considers this type of case to be in

compliance. Conversely, a judge who sen-
tences an offender to time served when the
guidelines call for probation is also re-
garded as being in compliance with the
guidelines because the offender was not
ordered to serve any incarceration time

after sentencing.

Compliance by special exception arises as
the result of amendments to §46.2-357(B2
and B3) of the Code of Virginia, effective
July 1, 1997, and the addition of §$18.2-
36.1(F), 18.2-51.4(D), and 46.2-391(D),
effective July 1, 1999. These provisions
allow judges to suspend the mandatory
minimum 12-month incarceration term
required for certain felony traffic offenses
conditioned upon the offender’s participa-
tion in a boot camp, detention center or
diversion center program. For cases sen-
tenced since the effective date of the legisla-
tion, the Commission considers either
mode of sanctioning of these offenders to
be an indication of judicial agreement with

the sentencing guidelines.

Guidelines Compliance
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Overall Compliance with the
Sentencing Guidelines

The overall compliance rate summarizes
the extent to which Virginia’s judges con-
cur with recommendations provided by
the sentencing guidelines, both in type of
disposition and in length of incarceration.
Between FY1995 and FY1998, the over-
all compliance rate hovered around 75%.
In FY1999, the overall compliance rate
increased nearly three percentage points
to 77.4%. In FY2000, the overall com-
pliance rate increased another 2.4% to
79.8%, its highest rate since the establish-
ment of the no-parole system (Figure 6).
This rise in overall compliance is reflected
in the many measures by which the Com-
mission examines compliance, and this
emerging pattern will be highlighted
throughout the chapter.

Figure 6

In addition to compliance, the Commis-
sion also studies departures from the guide-
lines. The rate at which judges sentence
offenders to sanctions more severe than the
guidelines recommendation, known as the
“aggravation” rate, was 10% for FY2000.
The “mitigation” rate, or the rate at which
judges sentence offenders to sanctions con-
sidered less severe than the guidelines rec-
ommendation, was 11% for the fiscal year.
Isolating cases that resulted in departures
from the guidelines does not reveal a strong
bias toward sentencing above or below
guidelines recommendations. Of the
FY2000 departures, 48% were cases of ag-
gravation while 52% were cases of mitiga-
tion. Although the overall compliance rate
has increased significantly, the pattern of

departures from the guidelines has re-
mained stable from FY1998 to FY2000.

Overall Guidelines Compliance and Direction of Departures — FY2000

Mitigation 10.6%

Aggravation 9.7%

Compliance 79.8%

Mitigation 52.2%

Aggravation 47.8%



Dispositional Compliance

Since the introduction of truth-in-sentenc-
ing in 1995, the Commission has studied
judicial agreement with Virginia’s sentenc-
ing guidelines in a variety of ways. Through
this type of detailed analysis, the Commis-
sion is able to gain perspective on those
elements in the guidelines that are func-
tioning well and those that are less accepted
among members of the judiciary. One
important component of overall compli-
ance is dispositional compliance. Disposi-
tional compliance is defined as the rate at
which judges sentence offenders to the
same type of disposition that is recom-
mended by the guidelines. The Commis-
sion examines dispositional compliance
closely because the recommendation for
type of disposition is the foundation of

the sentencing guidelines system.

Figure 7

Dispositional Compliance and Direction of Departures- FY2000

Mitigation 7.2%
Aggravation 5.6%

Compliance 87.2%

Mitigation 56.2%

In FY2000, the dispositional compliance
rate increased approximately three percent-
age points over FY1999 to its highest rate
ever: 87% (Figure 7). Such a high rate of
dispositional compliance indicates that, for
nearly nine out of every ten cases, judges
agreed with the type of sanction recom-
mended by the guidelines (probation/no
incarceration, incarceration up to six
months, or incarceration in excess of six
months). Thus, the vast majority of
offenders are sentenced to the type of dis-
position recommended by the guidelines.
Of the relatively few cases not in disposi-
tional compliance in FY2000, mitigations
outnumbered aggravations 56% to 44%.
Although dispositional compliance in-
creased in FY2000, the pattern of depar-

tures remained relatively unchanged.

Aggravation 43.8%
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Durational Compliance

In addition to examining the degree to
which judges concur with the type of dis-
position recommended by the guidelines,
the Commission also studies durational
compliance, defined as the rate at which
judges sentence offenders to terms of incar-
ceration that fall within the recommended
guidelines range. Durational compliance
analysis considers only those cases for
which the guidelines recommended an
active term of incarceration and the of-
fender received an incarceration sanction

consisting of at least one day in jail.

Durational compliance among FY2000
cases was 81% (Figure 8). The rate of
durational compliance is somewhat lower
than the rate of dispositional compliance
reported above, indicating that judges
agree with the type of sentence recom-
mended by the guidelines more often than

they agree with the recommended sentence

Figure 8

Durational Compliance and Direction of Departures® — FY2000

Mitigation 10.3%
Aggravation 9%

Compliance 80.7%

* Cases recommended for and receiving more than six months incarceration
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Mitigation 53.1%

length in incarceration cases. As with the
dispositional compliance rate, durational
compliance has improved since FY1999,
when a durational compliance rate of
79% was reported. For FY2000 cases not
in durational compliance, mitigations
were slightly more prevalent (53%) than
aggravations (47%). This fairly balanced
departure pattern has been consistent
since FY1998.

For cases recommended for incarceration of
more than six months, the sentence length
recommendation derived from the guide-
lines (known as the midpoint) is accompa-
nied by a high-end and low-end recom-
mendation. The sentence ranges recom-
mended by the guidelines are relatively
broad, allowing judges to utilize their dis-
cretion in sentencing offenders to different
incarceration terms while still remaining in
compliance with the guidelines. Analysis
of FY2000 cases receiving incarceration in

excess of six months that were in durational

Aggravation 46.9%



compliance reveals that almost one-fifth
were sentenced to prison terms equivalent
to the midpoint recommendation (Figure
9). Overall, 78% of cases in durational
compliance were sentenced at or below
the guidelines midpoint recommendation.
Only 22% of the cases receiving incar-
ceration over six months that were in
durational compliance with the guidelines
were sentenced above the midpoint recom-
mendation. This pattern of sentencing
within the range has been consistent since
the truth-in-sentencing guidelines took
effect in 1995, indicating that judges

have favored the lower portion of the

recommended range.

An 81% durational compliance rate means
that, when incarceration is recommended
by the guidelines, judges chose an incarcera-
tion term outside of the guidelines range

in only one out of five cases. Offenders

Figure 9

Distribution of Sentences within Guidelines
Range — FY2000

». At Midpoint 17.2%

Above Midpoint 22%

Below Midpoint 60.8%

receiving more than six months of incar-
ceration, but less than the recommended
time, were given “effective” sentences (sen-
tences less any suspended time) short of
the guidelines range by a median value of
seven months (Figure 10). For offenders
receiving longer than recommended incar-
ceration sentences, the effective sentence
exceeded the guidelines range by a median
value of 10 months. Thus, durational de-
partures from the guidelines are typically
only a few months above or below the rec-
ommended range, indicating that disagree-
ment with the guidelines recommendation
is, in most cases, not of a dramatic nature.
The median length of durational depar-
tures both above and below the guidelines
remained relatively unchanged from
FY1998 to FY2000.

Figure 10
Median Length of Durational Departures — FY2000

Mitigation Cases | 7 Months

Guidelines Compliance

Aggravation Cases [N 10 Monihs
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Figure 11

Reasons for Departure from the Guidelines

Compliance with the truth-in-sentencing
guidelines is voluntary. Although not
obligated to sentence within guidelines
recom-mendations, judges are required by
§19.2-298.01 of the Code of Virginia to
articulate and submit to the Commission
their reason(s) for sentencing outside the
guidelines range. As the Commission delib-
erates upon recommendations for revisions
to the guidelines, which must be submitted
to the General Assembly each December 1
in the Commission’s annual report, the
opinions of the judiciary, as reflected in their
departure reasons, are an important part of
the Commission’s discussions. Virginia’s
judges are not limited by any standardized
or prescribed reasons for departure and
may cite multiple reasons for departure

in each guidelines case.

In FY2000, 11% of the 17,719 cases sen-
tenced received sanctions that fell below
the guidelines recommendation. An analy-

sis of these mitigation cases reveals that,

Most Frequently Cited Reasons for Mitigation* — FY2000

Alternative Sanction fo Incarceration [ 3%
Good Rehabilitation Potential  INEG_—— 16.7%

Plea Agreement NN 15 4%

Cooperative with Authorifies TSRS 9.4%

Weak Case NN 5%

Minimal Prior Record N 4 8%
Other Senfence to Serve NN 4 7%
Recommended by Comm. Attorney [l 4.1%

* Represents most frequenlly cited reasons only. Multiple reasons may be cited

in each case.
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more than 20% of the time, judges cited as
a departure reason the use of an alternative
sanction program to punish the offender
instead of a traditional term of incarcera-
tion (Figure 11). Detention Center, Diver-
sion Center, Boot Camp, intensive super-
vised probation, day reporting and drug
court programs are examples of alternative
sanctions available to judges in Virginia.
The types and availability of programs,
however, vary considerably among locali-
ties. Often, these mitigation cases represent
diversions from a recommended incarcera-
tion term when the judge felt the offender

was amenable to such a program.

Although use of alternative sanctions was
the most popular judicial reason for miti-
gation, factors related to rehabilitation of
the offender were cited in one out of every
six cases sentenced below the guidelines.
For instance, judges may cite the offender’s
general rehabilitation potential or they may
cite more specific reasons such as the of-
fender’s progress in a drug rehabilitation pro-
gram, an excellent work record, the offender’s
remorse, a strong family background, or res-
titution made by the offender. An offender’s
potential for rehabilitation is often cited in
conjunction with the use of an alternative
sanction. Alternative sanctions and reha-
bilitation potential were the most frequently
cited reasons for mitigation cited in both
FY1999 and FY2000.

Other mitigation reasons were prevalent as
well. For instance, in more than 15% of
the low departures, judges indicated that

they sentenced in accordance with a plea



agreement. Judges referred to the offender’s
cooperation with authorities, such as aiding
in the apprehension or prosecution of oth-
ers, in 9% of the mitigation cases. Some-
what less often (5%), judges noted that the
evidence against the defendant was weak or
that a relevant witness refused to testify in
the case, that the defendant had a minimal
prior record, or that the defendant had an-
other sentence to serve. In approximately
4% of the cases, judges recorded that the
sentence was handed down on recommen-
dation of the Commonwealth’s attorney.
Seven of the top eight reasons for mitiga-
tion in FY2000 were also among the top
eight reasons in FY1999 and in nearly the
same proportions. Although other reasons
for mitigation were reported to the Commis-
sion in FY2000, only the most frequently

cited reasons are discussed here.

Judges sentenced just over 10% of the
FY2000 cases to terms more severe than
the sentencing guidelines recommendation,
resulting in “aggravation” sentences. In ex-
amining these aggravation cases, the Com-
mission found that the most common reason
for sentencing above the guidelines recom-
mendation, cited in 15% of the aggravations,
was a plea agreement (Figure 12). Often
felony cases involve complex sets of events

or extreme circumstances for which judges
feel a harsher than recommended sentence
should be imposed. In nearly 14% of the
cases, the judge noted that the “facts of the
case” warranted a higher sentence, without
identifying the specific circumstances asso-

ciated with the case.

Only slightly less often, judges reported the
offender’s criminal lifestyle (11%) or prior
convictions for the same or similar offense
(9%) as reasons for harsher sanctions. For
another 8% of the aggravation cases, judges
commented that they felt the guidelines
recommendation was too low. In others
(7%), judges sentenced above the guide-
lines by ordering participation in a boot
camp, detention center or diversion center
program, instead of straight probation as
recommended by the guidelines. Since
July 1, 1997, these programs have counted
as incarceration sanctions under the guide-
lines. Just over 6% of the upward depar-
tures were the result of jury trials. Finally,
judges said they sentenced more harshly in
5% of the cases because the actual offense
was more serious than the offense at con-
viction. Other reasons for aggravation sen-

tences were cited with less frequency.

Appendices 1 and 2 contain detailed summaries of
the reasons for departure from guidelines recommen-
dations for each of the 13 guidelines offense groups.

Figure 12

Guidelines Compliance

Most Frequentfly Cited Reasons for Aggravation* — FY2000

Plea Agreement I 14.5%
Facts of the Case [ I— 13.6%
Criminal Lifestyle  i—— 11.2%

Previous Conviction for Same Offense I 0.2%

Recommendation Too Low NN 7.8%
Alfernative Sanction Program NSRS 7.1%
Jury Sentence NN 6.3%
True Offense Behavior [N 4.8%

* Represents most frequently cited reasons only. Multiple reasons may be cited

in each case.

23



Annual Report/2000

Figure 13
Compliance by Circuit — FY2000 Gt Number of Cases
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Compliance by Gircuit

Since the onset of truth-in-sentencing,
compliance rates and departure patterns
have varied significantly across Virginia’s 31
judicial circuits. FY2000 continues to
show significant differences among judicial
circuits in the degree to which judges
within each circuit agree with guidelines
recommendations (Figure 13). The map
and accompanying table on the following
pages identify the location of each judicial

circuit in the Commonwealth.

In FY2000, neatly half (48%) of the state’s
31 circuits exhibited compliance rates at or
above 80%, with nearly all others reporting
compliance rates between 70% and 79%.
Only one circuit had a compliance rate
below 70%. This distribution has changed
somewhat since the previous fiscal year,
when neatly two-thirds of the judicial cir-
cuits had compliance rates less than 80%.
Opverall, nearly three-quarters (74%) of the
circuits had higher compliance rates in
FY2000 than in FY1999. Compliance
rates in the city of Richmond (Circuit 13),
as well as the Sussex (Circuit 6), Martins-
ville (Circuit 21), Roanoke (Circuit 23),
and Radford (Circuit 27) areas, increased
by more than seven percentage points
since FY1999.

There are likely many reasons for the varia-
tions in compliance across circuits. Cer-
tain jurisdictions may see atypical cases not
reflected in statewide averages. In addi-
tion, the availability of alternative or com-

munity-based programs currently differs

from locality to locality. The degree to
which judges agree with guidelines recom-
mendations does not seem to be primarily
related to geography. The circuits with the
lowest compliance rates are scattered across
the state, and both high and low compli-
ance circuits can be found in close geo-
graphic proximity. However, the circuits in
the Tidewater area of Virginia typically
have maintained compliance rates above
the statewide average for several years.
Chesapeake (Circuit 1), Virginia Beach
(Circuit 2), Portsmouth (Circuit 3), Nor-
folk (Circuit 4), Newport News (Circuit 7)
and Hampton (Circuit 8) all reported com-
pliance rates over 80% in FY2000.

In FY2000, the highest rate of judicial
agreement with the sentencing guidelines,
89%, was found in Chesapeake (Circuit 1).
During the same time period, four other
circuits had compliance rates of at least
85%: Loudoun area (Circuit 20), Radford
area (Circuit 27), Newport News (Circuit
7), and Hampton (Citcuit 8). Newport
News had previously registered the highest
compliance rate of all Virginia circuits ev-
ery year since 1996. However, its compli-
ance rate dropped slightly in FY2000 to
86%. Of those circuits submitting at least
1,000 guidelines cases during FY2000,
Virginia Beach (Circuit 2), Norfolk (Cir-
cuit 4), and Richmond City (Circuit 13)
showed increases in compliance over
FY1999, while Fairfax (Circuit 19) showed
a slight decrease of 2% percentage points

over the previous year.
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Virginia Localities and Judicial Circuits

Accomack sammnsissmsasi i 2

Bedford City ..cocoiinninininninmsvmsssisssesnrines 24
Bedford County ..o 24
Bland isssssiisiwsisisasssisinisoes vesasiissssyas 27
Botetourt isiiiaisivissasisssmeissisenasssrnsieriiniia 29
BriStol ueverrevsireesrisenirisenesenssesnensnssasesnns 28
Brunswick .
Buchanan ....cceececreccenenreernseecesisseerensens 29
Buckingham .o 10
Buenn Vista s, iiiioisirssinismse i

Campbell 24
Caroline sy 15
Carroll v e senneaeas 27
Charles City .oovviviniviniiieinne 9
Charlotte ..... 10
Charlottesville ......oocvecreererinecineniiinreniennns 16
Chesapeakesiminanmmnnanmimiammanaing 1
Chesterfield ...ccuvverrerereersensssnsssssssssssssenness 12
Clarke cosssiamunsaaissmnsss s 20
Clifton FOrge .....ccounmnnmsriassnninissinssennni 25
Colonial Heights ...ccovvmennecrnsncsinsrnsssnnans
Covington ... 29

Culpeper .ccvicnrsiacinnas
Cumberland i s

Danville ..ooovvrivierireieireriirreeesieneecrnsererasessnnes 22
Dickenson ....

DiInWiddie vvevvvireriernesisiinessssnsissssnssasssesseses

EMPpOria ccccriinesssssisssssesessessensarisssnss 0

26

Fairfax City.simmisvisissssassie 19
Fairfax County

2711 CX @107 | T ————
Fauquier ..o 20

Franklin City ....... % D
Franklin County
Frederick
Fredericksburg .uovvvmeeeseeenreeeiecciccveeecia

GIIES coveereerieriiresrersresenrnssesseesensessesseasessmssnses 29
GlouceSter svisissssisisussaunimsimsansissizassss 9
Goochland gavsaaisaasnmmsimiainemaw 10
GIAYSOMLasseussensineasrernsassssssmsasssssasssansnsassars 27

Greene s manniaiisira i 1 0

Greensville .o 6

Hanover asssssssnirasimmsrssmsrsspsssanms: 1 D
Harrisonburg ..o 26

Henrico ovevrevveeeeemressenesans

Highland ... 25
Hopewell iiusessessssssupssscssssssusrmmssremsassspsnssrns 6
Isle of Wight oo, bl

King and Queen ...
King GEOrge ..ccciviciiiiinieisminisinsssnnsasans 13
King William ...c.ovevemieiemimvensmmnsiassssensnense 9

Lancaster iuivsiaisasimssssssissiviioissasisaiansi 19
L€ cviiiirnreransrrrsssrmressrssssenassmmsenssassssessnssses 30
Lexington .ouveiveeceesmieesecininineiscnenissasinans 23
Loudoun ..cuvuieeerseerssrnsrasresssssnssesrassserassnsssss 20
Louisa wussimsmansasisasssespamamsomsg 10
Lunenburg .o 10
Lynchburg ..oceovcrecinmrnnnsccsnmsesnsensnnens 24

Madison sasmanminasanmisasiaammass 16

Manassas

Martinsville

Mathews siimnisimiimammsiieiaswiin 9



Mecklenburg ..o 10
Middlesex 9
MONEZOMELY «.vvrvmsimrinrrrnrensiseseienenronnennens 27
NelSON sssssssizs visonsinssinsrassmmsasssosmsmssasssonins 24
New Kent i 9
Newport News ...cuvieeienienneseneseencenes 7
Norfolk wimcsnmsamsmigisin v 4
NOrthampron .......cciiiimiimimiessmees 2
Northumberland......c.ooeeiciiniiinsiiniin 15
NOIOI ..uorereererenn GRS 30
NOLEOWAY ..ot 11
OFange ...oocvvvieiieiimississsee e 16
T ey 26
PHEECK oossennssamiasnsmnssisrassasbionsssricasiiiinbssiaiiies 21

Petersburg .........

Pittsylvania .oceicieevisimsinnisssssansissssins
Poquoson ...

Portsmouth

Powhatan ...ovveceeenrnencrnenreseeecresesieenins

Prince EAward ......ccocmeemnerernnsssssnssscnssanns 10
Prince GEOIZE .icuvcimrimiurismmmsmsersnsssssassasssins 6
Prince William........ 31
Pulaski coeooveriiieeeieriresiereee s e 27

Radford swwasmussnsnnmsaisammimas
Rappahannock
Richmond City ........
Richmond County
Roanoke City ..o
Roanoke County
ROCKbIAEE 1ovrrerncrimcrimisias e
Rockingham ..ucuiuveeserivisiesinsensesasesessssssnns
Russell siassiirismmmiiamdniii

;mmﬂﬂ
ﬂﬁ'Ts\‘k\‘IH‘A HALIFAX | HEt==1
L2 30 vnsmu 2
SCOTT

23

; 23
; 20n Foega
@* S
2 AFPOAATTON

Scott ....

Southampton ...t 5
SPOSYIVANIA cuvvecerreracieiriimeirss s sssins 15
Stafford ..o 15

SUSSEX siaanainninsss sumsionss s sbsnisiss Hirussamssamas o 6
Tazewell wisaammmismmi i mrgas 29
Virginia Beach .o 2
VWarren wsnmmicimissismsssresremisiisrsiiinitins
Washington ....
Waynesboro
Westmoreland .....oveeereeeevicnerveeiecssiniiineans 15
Willlamsburg wousvecsevessirmsssmraessssnssraseesnsenns 9
TWinchester ..iiiiiiiaiasimnsisama 26
THISE wevreereeiesvrereeeseeennereraneaessssanessesonmnmneesss 30
WYhe oo 27
YOIK ottt re et ra e s s 9
Virginia ““E”‘
Judicial Circuits

1 2 l'wr‘ﬂ
H:STEIVIEI.G

\5"“

FRNCE Enm
ey 11

LUNERSRO

1 "‘5"“" a VECKLENBSIO
o } ¥
vmns. 'r-@é} Soumn Bossn GREENGVILLE

Chesapeake

27



Annual Report/2000

The lowest compliance rates among judi-
cial circuits in FY2000 were reported in
Circuit 29 (Buchanan, Dickenson, Rus-
sell and Tazewell counties), Circuit 6
(Sussex, Surry, Brunswick and Greens-
ville counties), and Circuit 22 (Danville,
Pittsylvania, and Franklin counties).
These circuits registered compliance
rates of 63%, 70%, and 72% respectively.
Circuit 29 and Circuit 6 also had the low-
est guidelines compliance rates in FY1999.
However, both showed increases over
FY1999 rates.

In FY2000, some of the highest mitigation
rates were found in the Sussex (Circuit 6),
Roanoke (Circuit 23), Lee County (Circuit
30), and Harrisonburg (Circuit 26) areas.
Each of these circuits had a mitigation rate
of about 15% during the fiscal year. With
regard to high mitigation rates, it would

be too simplistic to assume that this reflects
areas with lenient sentencing habits. Inter-
mediate punishment programs are not

uniformly available throughout the Com-
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monwealth, and those jurisdictions with
better access to these sentencing options
may be using them as intended by the
General Assembly. These sentences would
appear as mitigations from the guidelines.
Inspecting aggravation rates reveals that
Danville (Circuit 22) and Buchanan
County (Circuit 29), in addition to having
some of the lowest compliance rates in the
state, reported the highest aggravation rates
in FY2000, 23% and 22%, respectively.

Appendices 3 and 4 present compliance figures for
Judicial circuits by each of the 13 sentencing guide-
lines offense groups.



Compliance by Sentencing Guidelines
Offense Group

Overall, judicial agreement with the sen-
tencing guidelines among FY2000 cases was
high, and departures from guidelines rec-
ommendations favored neither aggrava-
tion nor mitigation. As in previous years,
variation exists in judicial agreement with
the guidelines, as well as in judicial tenden-
cies toward departure, when comparing the
13 offense groups (Figure 14). Despite these
variations in compliance and in departures
across offense groups, between FY1999 and
FY2000 compliance increased for all of-

fense groups with the exception of two.

For FY2000, compliance rates ranged from
a high of 85% in the miscellaneous offense
group to a low of 70% among murder and

kidnapping offenses. In general, property

Figure 14
Guidelines Compliance by Offense — FY2000

Compliance
Assault 77.8%
Burglary/Dwelling 71.0
Burg./Other Structure 72.9
Drug/Schedule I/l 78.5
Drug/Other 77.1
Fraud 82.6
Kidnapping 70.3
Larceny 84.3
Miscellaneous 85.1
Murder/Homicide 69.8
Rape 76.0
Robbery 70.9
Sexual Assault 71.6

Mitigation

10.9%
16.6
17.9
1.1
7.7
12.2
12.5
8.0
5.3
8.3
16.9
18.1
13.0

and drug offenses exhibit rates of compli-
ance higher than the violent offense catego-
ries. Since 1995, larceny and fraud offenses
have consistently demonstrated the highest
compliance rates of all guidelines offense
groups. In FY2000, larceny, fraud, and the
miscellaneous offense group all had compli-
ance rates above 80%. The violent offense
groups (assault, rape, sexual assault, rob-
bery, homicide and kidnapping) had com-
pliance rates between 70% and 78%.

For 11 of the 13 offense categories, compli-
ance was higher in FY2000 than in FY1999.
Burglary of other structures had a decrease
of 2%, and drug offenses not involving
Schedule I/II drugs had a slight decrease

of less than one percentage point. FY2000
was the first year that drug offenses were

divided into two separate worksheets,

Aggravation Number of Cases
11.3% 962
13.4 685

9.2 413
104 5,042
156.2 738

5.2 2,215
17.2 64

7.7 3,850

9.6 1,608
21.9 192

7.1 183
11.0 597
15.4 370
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78%
69%

11% g

15% 16%

Compliance Mitlgation Aggravation

Assault

0,
11%

Drug-Schedule I/II and Drug/Other. When
comparing compliance rates for the offenses
covered under each of these worksheets, it
is apparent that compliance rates in cases
involving Schedule I/II drugs is typically
higher (79%) than cases involving other
types of drug offenses (77%). This pattern
was evident in FY1999 before drug offenses
were divided into two individual worksheets,
and this pattern remained consistent in
FY2000 even after worksheet changes

were implemented.

The assault, rape, kidnapping and miscel-
laneous offense groups recorded the largest
increases in compliance (Figure 15). Com-
pliance in assault cases increased 9% over
FY1999, due largely to the addition of two
new assault offenses in FY2000—third or
subsequent simple assault of a family mem-

ber and simple assault of a law enforcement

Figure 15

officer. These two offenses alone accounted
for 36% of all assault cases received by the
Commission in FY2000. Compliance in
cases involving third or subsequent simple
assault against a family member was at 77%
in FY2000, seven percent higher than last
year’s overall assault compliance rate. Even
more importantly, the compliance rate in
cases involving simple assault of a law en-
forcement officer was substantially higher
at 91%. Because of the high compliance
rates for these two types of assault offenses,
and because of their substantial proportion
among guidelines assault cases, the overall
compliance rate in assault cases has in-
creased greatly in FY2000.

In rape cases, compliance jumped more
than seven percentage points from FY1999
to FY2000. The improvement in compli-

ance was derived largely from a decrease in

Guidelines Compliance for Select Offenses — FY1999 and FY2000

76%
9

23%
i 17%
Il 8% 7%
|

Complionce Mitigation Aggravation

Rape
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the rate of mitigation for this offense.
Judicial agreement with the guidelines
recommendations in rape cases has in-
creased every year since the inception of
truth-in-sentencing. In FY1995, the rape
compliance rate was the lowest ever under
the no-parole system, at 38%. During
this same year, the mitigation rate in rape
cases was the highest ever at 53%. Each
fiscal year since FY1995 has shown an in-
crease in the proportion of rape cases in-
volving judicial agreement with the guide-
lines recommendations, and a persistent
decline in the proportion of rape cases

involving mitjgations.

The kidnapping offense group has histori-
cally been among the lowest in compliance.
While still maintaining a lower compliance
rate than all other offense groups except
murder, FY2000 kidnapping offenses have
displayed a significant 5% increase in com-
pliance over FY1999. Although no changes
have been made to the kidnapping work-
sheet in the past five years, the compliance
rate for kidnapping offenses was the high-
est ever, at 70%, in FY2000.

During the same time period, the miscel-
laneous offense worksheet showed a 5%
increase in compliance over FY1999. Both
mitigation and aggravation decreased for
the group, and increases in compliance
may be attributed to the high compliance
rates in habitual traffic offender cases. Be-
cause habitual traffic offenses had a com-

pliance rate of 90% and comprised well

Guidelines Compliance

over half of all offenses on the miscella-
neous worksheet, overall compliance with
the miscellaneous worksheet showed sig-

nificant improvement in FY2000.

Since 1995, departure patterns have differed
significantly across offense groups, and
FY2000 was no exception. Among the
property crimes, fraud offenses and burglar-
ies of non-dwellings exhibited a marked
mitigation pattern, miscellaneous offense
cases favored aggravation, and departures
among burglaries of dwellings and larcenies
were relatively balanced. With respect to
violent crime groups, both rape and robbery
departures showed tendencies toward sen-
tences that fell below the guidelines recom-
mendation. This mitigation pattern has been
consistent with both rape and robbery of-

fenses since the abolition of parole in 1995.

In contrast, FY2000 murder/homicide
offenses show a much greater tendency
toward aggravation. Further analysis of
specific murder/homicide crimes reveals
substantial aggravation rates among
felony homicide, second-degree murder
and involuntary manslaughter cases where
aggravation rates are 71%, 41%, and
36% respectively. The high percentage
of aggravations in felony homicide cases
was addressed in 1999, when the Com-
mission recommended scoring these of-

fenses the same as second-degree murder.
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Adjustments to felony homicide scores
went into effect July 1, 2000. The Com-
mission will monitor judicial agreement
with adjusted felony homicide guidelines
recommendations as data are collected un-
der the new FY2001 guidelines forms. See
the Recommendation section for further
information about aggravation patterns in
second-degree murder cases. Other violent
crimes of kidnapping, assault, and sexual
assault showed little variation between
mitigation and aggravation proportions

with respect to departures.

Under the guidelines, offenses in the violent
crime groups, along with burglaries of
dwellings and burglaries with weapons, re-
ceive statutorily mandated midpoint enhance-
ments that increase the sentencing guidelines
recommendation (§17.1-805 of Code of
Virginia). Further midpoint enhancements
are applied in cases in which the offender
has a violent prior record, resulting in a sen-
tence recommendation in some cases that is
up to six times longer than historical time

served by violent offenders convicted of simi

lar crimes under the old parole laws. Mid-
point enhancements most likely impact com-
pliance rates in very complex ways, and the
effect is unlikely to be uniform across guide-
lines offense groups. For more information
on midpoint enhancements, please refer to
the section entitled Compliance under Mid-

point Enhancements later in this chapter.
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Specific Offense Compliance

Studying compliance by specific felony
crime assists the Commission in determin-
ing those crimes where judges disagree with
the sentencing guidelines most often. For
convenience, the guidelines are assembled
into 13 offense groups, but crimes that ex-
hibit very high guidelines compliance may be
collected into the same offense group with
those experiencing a much lower rate of
compliance. Analyzing compliance by
specific crime unmasks the underlying
compliance and departure patterns that

are of interest to the Commission.

The guidelines in effect during FY2000
covered 178 distinct felony crimes defined
in the Code of Virginia, representing about
97% of all felony sentencing events in
Virginia’s circuit courts. Figure 16 presents
compliance results for those offenses that
served as the primary offense in at least 100
cases during the most recent fiscal year.
These 35 crimes accounted for nearly all
(89%) of the FY2000 guidelines cases.

The compliance rates for the crimes listed
in Figure 16 range from a high of 91% for
bad check offenses and second or subse-
quent habitual traffic offenses to a low of
63% for offenders convicted of second or
subsequent sale of a Schedule I/1I drug.
The single most common offense, simple
possession of a Schedule I/II drug, com-
prised one out of every five guidelines cases

and registered a compliance rate of 82%.



Guidelines Compliance

Figure 16
Compliance for Specific Felony Crimes with More Than 100 Cases ~ FY2000

Number

Compliance Mitlgation Aggravation of Cases
Person
Simple Assault of a Family Member, 3rd/Subsequent 76.6% 15.9% 7.5% 107
Malicious Injury 69.7 10.8 19.5 277
Unlawful Injury 75.0 13.0 12.0 300
Simple Assault of a Law Enforcement Officer 920.8 7.1 2.1 239
Aggravated Sexual Battery, Victim Less than 13 years old 709 22.3 6.8 103
Robbery of Business with Gun or Simulafed Gun 70.2 22,6 7.3 151
Robbery in Strest with Gun or Simulafed Gun 68.5 19.7 11.8 127
Robbery in Streef,No Gun or Simulated Gun 7.7 18.9 94 127
Grand Larceny from a Person 80.0 6.5 13.5 185
Property
Burglary of Dwelling with Intent fo Commmit Larceny,

No Deadly Weapon 70.6 16.1 13.3 572
Burglary of Other Structure with Intenf 1o Commmit Larceny,

No Deadly Weapon 72.1 18.0 9.9 344
Credit Card Theft 82.4 12.56 5.1 255
Forgery of Public Record 83.0 14.3 2.8 399
Forgery 78.8 145 6.7 643
Uttering 82.9 10.1 7.0 228
Bad Check, Valued $200 or More 91.2 8.1 0.7 136
Obtain Money by False Pretenses, Value $200 or More 83.5 114 5.1 237
Shoplifting Goods Valued Less than $200 (3rd conviction) 87.0 7.6 5.3 131
Shoplifting Goods Valued $200 or More 87.3 3.6 9.1 110
Grand Larceny, Not from Person 84.3 7.4 8.3 1,745
Petit Larceny (3rd conviction) 83.1 12.8 4.1 538
Grand Larceny Auto 85.2 8.6 6.2 210
Unauthorized Use of Vehicle Valued $200 or More 84.8 10.3 49 204
Embezzlement of $200 or More 85.8 4.1 10.1 466
Receive Stolen Goods Valued $200 or More 83.4 8.6 7.9 151

Drug

Obtain Drugs by Fraud 88.1 23 9.6 218
Possession of Schedule I/l Drug 824 6.4 1.2 3,767
Sale of .5 0z - 5 Ib of Marijuana 74.3 9.0 16.7 424
Sale of Schedule /Il Drug for Accomodation 74.2 16.1 9.7 156
Sale, efc. of Schedule /Il Drug 72.0 20.0 8.0 1,794
Sale, efc. of Schedule I/l Drug — 2nd/Subsequent 62.7 21.8 15.56 110
Sale, efc. of Imitation Schedule I/l Drug 75.2 8.8 1569 113
Other

Habitual Traffic Offense with Endangerment to Others 89.4 04 10.3 282
Habitual Traffic Offense - 2nd Offense, No Endangerment fo Others 91.3 1.7 7.0 633
Possession of Firearm or Concealed Weapon by Convicted Felon 78.5 16.5 5.1 237
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Compliance for this offense increased one
percentage point in FY2000 over the previ-
ous fiscal year. In fact, compliance rates
for all but three of the crimes listed in
Figure 16 have risen between FY1999

and FY2000.

Nine crimes against the person surpassed
the 100-case threshold. Compliance in
unlawful injury cases historically has been
higher than compliance for malicious in-
jury cases, and this was again true in
FY2000. When departing from the guide-
lines, judges are more likely to exceed the
guidelines in malicious injury cases,
whereas in unlawful injury cases they are
no more likely to sentence below the
guidelines as they are above. Person crimes
typically exhibit lower compliance than
property and drug crimes, but the compli-
ance rate for simple assault of a law en-
forcement officer was 91%, one of the
highest of all offenses. Grand larceny from
a person yielded a much higher compli-

ance rate (80%) than the robbery crimes.

Nearly half of the offenses listed in Figure 16
are property crimes, including two bur-
glaries. Burglary of other structure (non-
dwelling) with intent to commit larceny
(no weapon) demonstrated a slightly higher
compliance rate than the same burglary
committed in a dwelling (72% vs. 71%).
Every fraud and larceny offense listed in
the table had a compliance rate over 80%,

with the exception of forgery at 79%.
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Among the property crimes, mitigations
wete more common than aggravations with
the exception of shoplifting goods valued
over $200, grand larceny (not from person),

grand larceny auto, and embezzlement.

Although simple possession of a Schedule
I/II drug was the most common offense
among FY2000 guidelines cases, six other
drug offenses had more than 100 sentenc-
ing guidelines cases during the same time
period. The highest judicial agreement rate
among the select drug offenses in Figure 16
involved obtaining drugs by fraud, which
had an 88% compliance rate. In FY2000,
sentences for the sale or distribution of a
Schedule I/II drug (including possession of
a Schedule I/II drug with intent to distrib-
ute) complied with guidelines only 72% of
the time, but this is a significant improve-
ment from the 65% compliance rate re-
ported in FY1998. In these sales-related
cases involving Schedule I/II drugs, one-
fifth of the offenders received a sentence
below the guidelines recommendation. In
many of these mitigation cases, judges have
deemed the offender amenable for place-
ment in an alternative punishment program
such as Boot Camp or Detention Center,
programs the General Assembly intended
to be used for nonviolent offenders who
otherwise would be incarcerated for short
jail or prison terms. Among the select drug
offenses in Figure 16, offenses involving
second or subsequent distribution of a
Schedule I/1I drug had by far the lowest

compliance rate of all the drug offenses at



only 63%. Although mitigations were
slightly more prevalent at 22%, aggrava-
tions involving second or subsequent dis-
tribution of a Schedule I/II drug were al-

most as comimon.

The “Other” offenses in Figure 16 are
listed on the miscellaneous guidelines
worksheet—both types of felony habitual
traffic offender violations and possession of
a firearm by a convicted felon. Habitual
traffic offenders almost always receive a
sentence within the guidelines recommen-
dation (89% and 91%). For felons pos-
sessing a firearm or concealed weapon,
judges complied with the guidelines at a
lower rate (79%) and handed down sen-
tences short of the guidelines recommenda-
tion in nearly all of the remaining cases.
This offense had an increase in compliance
of nearly nine percentage points over
FY1999, due primarily to a decline in the
percentage of mitigations. Currently, sen-
tencing guidelines recommendations for
possession of a firearm by a convicted felon
take into consideration mandatory mini-
mum penalties that became effective for
offenses committed on or after July 1, 1999,
legislation otherwise known as Virginia
Exile. Thus, because judges may not sus-
pend any part of the mandatory minimum
sentences in these cases, and because guide-
lines recommended ranges include these
statutorily mandated penalties, it is not
surprising that judicial agreement in these

cases is increasing,.

Compliance under Midpoint Enhancements

Section 17.1-805, formerly §17-237, of the
Code of Virginia describes the framework
for what are known as “midpoint enhance-
ments,” significant increases in guidelines
scores for violent offenders that elevate the
overall guidelines sentence recommenda-
tion in those cases. Midpoint enhance-
ments are an integral part of the design of
the truth-in-sentencing guidelines. The
objective of midpoint enhancements is to
provide sentence recommendations for
violent offenders that are significantly
greater than the time that was served by
offenders convicted of such crimes prior to
the enactment of truth-in-sentencing laws.
Offenders who are convicted of a violent
crime or who have been previously con-
victed of a violent crime are recommended
for incarceration terms up to six times
longer than offenders fitting similar profiles
under the parole system. Midpoint en-
hancements are triggered for homicide,
rape, or robbery offenses, most assaults
and sexual assaults, and certain burglaries,
when any one of these offenses is the cur-
rent most serious offense, also called the
“instant offense.” Offenders with a prior
record containing at least one conviction
for a violent crime are subject to degrees
of midpoint enhancements based on the
nature and seriousness of the offender’s

criminal history. The most serious prior
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record receives the most extreme enhance-
ment. A prior record labeled “Category II”
contains at least one violent prior felony
conviction carrying a statutory maximum
penalty of less than 40 years, whereas a
“Category I” prior record includes at least
one violent felony conviction with a statu-

tory maximum penalty of 40 years or more.

Because midpoint enhancements are de-
signed to target only violent offenders for
longer sentences, enhancements do not
affect the sentence recommendation for
the majority of guidelines cases. Among
the FY2000 cases, 79% of the cases did not
involve midpoint enhancements of any
kind (Figure 17). Only 21% of the cases
qualified for a midpoint enhancement be-

cause of a current or prior conviction for a

felony defined as violent under §17.1-805.

The proportion of cases receiving mid-

point enhancements has not fluctuated

Figure 17
Application of Midpoint Enhancements — FY2000

Midpoint Enhancements
Cases 20.9%

Cases without
Midpoint Enhancements 79.1%
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greatly since the institution of truth-in-
sentencing guidelines in 1995. It has re-
mained between 19% and 21% over the

last five years.

Of the FY2000 cases in which midpoint
enhancements applied, the most common
midpoint enhancement was that for a
Category II prior record. Approximately
42% of the midpoint enhancements in
FY2000 were of this type, applicable to
offenders with a nonviolent instant offense
but a violent prior record categorized as
Category II (Figure 18). Midpoint en-
hancement cases involving Category II
prior records alone have shown a consistent
increase in proportion since FY1998, yield-
ing a total increase of about eight percent-
age points. In FY2000, another 15% of
midpoint enhancements were attributable
to offenders with a more serious Category I
prior record. Cases of offenders with a
violent instant offense but no prior record
of violence represented 26% of the mid-
point enhancements in FY2000, a per-
centage that has decreased each year since
FY1998. The most substantial midpoint
enhancements target offenders with a combi-
nation of instant and prior violent offenses.
Over 11% qualified for enhancements for
both a current violent offense and a Cate-
gory II prior record. Only a small percent-
age of cases (6%) were targeted for the most
extreme midpoint enhancements given to
offenders with both a current violent offense

and a Category I prior record.



Since the inception of the truth-in-sentenc-
ing guidelines, judges have departed from
the sentencing guidelines more often in
midpoint enhancement cases than in cases
without enhancements. In FY2000, com-
pliance was only 72% when enhancements
applied, significantly lower than compli-
ance in all other cases (82%). Although
compliance in midpoint enhancement
cases was relatively low in FY2000, it has
increased consistently since FY1997. De-
spite the increase in compliance over the
last year, compliance in midpoint enhance-
ment cases is suppressing the overall com-
pliance rate. When departing from en-
hanced guidelines recommendations,
judges are choosing to mitigate in neatly

three out of every four departures.

Guidelines recommendations for incarcera-
tion in excess of six months are provided as
ranges to allow judges discretion in sen-

tencing while still remaining in compliance

Figure 18
Type of Midpoint Enhancement Received — FY2000

Category | Record [N 14.6%

Category Il Record | GGG 12 3%

Instant Offense [ E— 6.3 %
instant Offense & Category I [N 11.3%
Instant Offense & Category | [ 5.6%

with guidelines. Despite this, when sen-
tencing offenders to incarceration periods
in midpoint enhancement cases in FY2000,
judges departed from the low end of the
guidelines range by an average of nearly two
years (22 months), with the median mitiga-
tion departure at 11 months (Figure 19).
In fact, one in five midpoint enhancement
mitigations involved offenders who were re-
commended for a term of incarceration but
who actually received probation/no incar-
ceration as a sentence. Given the lower than
average compliance rate and overwhelming
mitigation pattern, this is evidence that
judges feel the midpoint enhancements are

too extreme in certain cases.

Figure 19

Guidelines Compliance

Length of Mitigafion Departures in Midpoint Enhancement

Cases — FY2000

Mean S 22 Months
Medion |EEESEESSSENN 17 Months
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Compliance, while generally lower in mid-
point enhancement cases than in other
cases, varies across the different types and
combinations of midpoint enhancements
(Figure 20). In FY2000, as in previous
years, enhancements for a Category I1
prior record generated the highest rate of
compliance of all the midpoint enhance-
ments (75%). Compliance in cases receiv-
ing enhancements for a Category I prior
record was significantly lower (67%). En-
hancements for a current violent offense
have exhibited the largest increase in com-
pliance over the years, jumping from 60%
in FY1998 to 72% in the most recent fiscal
year. The most severe midpoint enhance-
ments, those involving a combination of a

current violent offense and a Category I

Figure 20

prior record, yielded a compliance rate of
71%, while those cases with both a violent
instant offense and a Category II prior
record yielded a lower compliance rate of
67%. Between FY1999 and FY2000, com-
pliance improved across all types of mid-
point enhancements, and the majority also
saw decreases in the percentage of mitiga-

tion departures.

The tendency for judges to impose sen-
tences below the sentencing guidelines

recommendation in midpoint enhance-
ment cases is readily apparent. Analysis

of departure reasons in cases involving

Compliance by Type of Midpoint Enhancement* - FY2000

Compliance Mitigation Aggravation Cases
None 81.9% 7.8% 10.3% 14,013
Category Il Record 74.6 20.6 48 1,667
Category | Record 67.4 27.4 5.2 541
Instant Offense 71.6 17.0 11.4 974
Instant Offense & Cafegory I 67.4 21.8 10.8 418
Instant Offense & Category | 70.9 20.9 8.2 206

* Midpoint enhancements prescribe prison senfence recommendations for violent offenders which are significantly greater than
historical time served under the parole system during the period 1988 to 1992,
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midpoint enhancements, therefore, is fo-
cused on downward departures from the
guidelines (Figure 21). Such analysis re-
veals that in FY2000 the most frequent
reason for mitigation in these cases was
based on the judge’s decision to use alter-
native sanctions to traditional incarcera-
tion (20%). This reason for mitigation
includes, but is not limited to, alternative
sanctions ranging from the Boot Camp,
Detention Center, and Diversion Center
Incarceration programs to substance abuse
treatment, intensive supervised probation
or a day reporting program. In nearly

14% of the mitigation cases, the judge

Figure 21

Guidelines Compliance

sentenced based on the perceived potential
for rehabilitation of the offender. In more
than one out of every ten cases, judges cited
a plea agreement or the defendant’s coop-
eration with authorities as reasons for miti-
gating below the guidelines recommenda-
tion. Among other most frequently cited
reasons for mitigating, judges indicated that
the evidence against the defendant was
weak, that the defendant had another sen-
tence to serve, or that the defendant’s age

was a factor in the decision to mitigate.

Most Frequently Cited Reasons for Mitigation in Midpoint Enhancement Cases* — FY2000

Alternative Sanction to Incarceration [N 19.5%
Good Rehabilifation Pofential —— 13.9%
Plea Agreement [ EEEEEESEENN 11.6%
Cooperative with Authorities IR 10.7%
Weak Case (NN 6.9%
Other Sentence fo Serve [N 6.5%
Age of Offender NN 6.4%

* Represents most frequently cited reasons only. Multiple reasons may be cited in each case.
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Juries and the Sentencing Guidelines
Virginia is one of only six states that allow
juries to determine sentence length in non-
capital offenses. Since the implementation
of the truth-in-sentencing system,
Virginia’s juries have typically handed
down sentences more severe than the rec-
ommendations of the sentencing guide-
lines. In fact, in FY2000, as in previous
years, a jury sentence was far more likely to
exceed the guidelines than fall within the
guidelines range. Some have speculated
that many citizens may be unaware of the
abolition of parole and Virginid’s conver-
sion to truth-in-sentencing, with its 85%
minimum time served requirement. As
the result, jurors may be inflating sen-
tences, under the assumption that only a
portion of the term will be served because
of parole release. Moreover, juries are not
allowed by law to receive any information
regarding the sentencing guidelines to as-

sist them in their sentencing decisions.

Figure 22
Rate of Jury Trials FY1986 — FY2000

Parole System v. Truth-in-Sentencing (No Parole) System

64 63 65

58 55 51
I I I 7 42 42 39

‘86 '87 '88 '89 '90 '91 '92 '93 '94 'G5

Parole System
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Since FY1986, there has been an overall de-
clining trend in the percentage of jury trials
(Figure 22). Under the parole system in
the late 1980s, jury trial rates were as high
as 6.5% before starting to decline in FY1989.
In 1994, the General Assembly enacted pro-
visions for a system of bifurcated jury trials.
In bifurcated trials, the jury establishes the
guilt or innocence of the defendant in the
first phase of the trial, and then, in a second
phase, the jury makes its sentencing decision.
When the bifurcated trials became effective
on July 1,1994 (FY1995), jurors in Virginia,
for the first time, were presented with in-
formation on the offender’s prior criminal
record to assist them in making a sentencing
decision. During the first year of the bifur-
cated trial process, the overall rate of jury
trials dropped slightly to just under 4%, the

lowest rate since the data series began.

Among the early cases subjected to the new
truth-in-sentencing provisions, implemented
during the last six months of FY1995, the

jury trial rate sank to just over 1%.

2.7
22 = 2:_1I 1.7

‘95 96 '97 '98 '99 '00

Truth-in-Senfencing




During the first complete fiscal year of
truth-in-sentencing (FY1996), just over
2% of the cases were resolved by jury trials,
half the rate of the last year before the abo-
lition of parole. Seemingly, the intro-
duction of truth-in-sentencing, as well as
the introduction of a bifurcated jury trial
system, appears to have contributed to the
significant reduction in jury trials. The
rate of jury trials rose in FY1997 to nearly
3%, but since has decreased to a low of
1.7% in FY2000.

Figure 23

Rate of Jury Trials by Offense Type FY1986 — FY2000
Parole System v. Truth-in-Sentencing (No Parole) System

Person Crimes

147161 185144

Guidelines Compliance

Inspecting jury trial rates by offense type
reveals very divergent trends for person,
property and drug crimes. From FY1986
through FY1995 parole system cases,

the jury trial rate for crimes against the
person (homicide, robbery, assault, kidnap-
ping, rape and sexual assault) was typically
three to four times the rates for property
and drug crimes, which were roughly
equivalent to one another (Figure 23).
However, with the implementation of

truth-in-sentencing, jury trial rates for all
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ctime types dropped. Under truth-in-
sentencing, jury trial rates involving per-
son crimes have varied from 7% to nearly
11%, and FY2000 data show a decrease
of about three percentage points since
FY1999. On the contrary, rates for prop-
erty and drug crimes have remained fairly
consistent under truth-in-sentencing, at

approximately 1%.

Of the 17,719 FY2000 cases under analy-
sis for this report, the Commission re-
ceived 283 cases tried by juries. While the
compliance rate for cases adjudicated by a
judge or resolved by a guilty plea exceeded
80% during the fiscal year, sentences
handed down by juries fell into compli-
ance with the guidelines only 37% of the

time (Figure 24). In fact, jury sentences

Figure 24

fell above the guidelines recommendation
in 56% of the cases, more than six times
that of non-jury cases. Although compli-
ance decreased and aggravation increased in
FY2000 jury cases when compared to
FY1999 jury cases, this pattern of low
compliance and high aggravation from the
guidelines in jury trial cases has been con-
sistent since the truth-in-sentencing guide-

lines became effective in 1995.

Judges, although permitted by law to lower
a jury sentence they feel is inappropriate,
typically do not amend sanctions imposed
by juries. Judges modified jury sentences
in just over one-fourth of the FY2000 cases
in which juries found the defendant guilty.
Of the cases in which the judge modified
the jury sentence, judges brought a high

Sentencing Guidelines Compliance in Jury Cases and Non-Jury Cases — FY2000

Jury Cases

Compliance 37.1% Mitigation 7.1%

Aggravation 55.8%
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Non-Jury Cases

Mitigation 10.6%

Aggravation 9.1%

Compliance 80.3%



jury sentence into compliance with the
guidelines recommendation in only four
out of ten modifications. In nearly five out
of ten modification cases, judges modified
the jury sentence but not enough to bring

the final sentence into compliance.

In those jury cases in which the final sen-
tence fell short of the guidelines, it did so
by a median value of about one and one-
half years (Figure 25). In cases where the
ultimate sentence resulted in a sanction
more severe than the guidelines recommen-
dation, the sentence exceeded the guide-
lines maximum recommendation by a

median value of more than four years.

Figure 25

Median Length of Durational Departures in Jury Cases — FY2000

Mitigation Cases i 17.3 Months

Guidelines Compliance

Between FY1999 and FY2000, the me-
dian length of departure in mitigating
jury cases decreased by five months, while
the median length of departure in aggra-
vating jury cases increased by more than
one year, thus illustrating the ongoing
tendency for juries to sentence above

guidelines recommendations.

Aggravation Cases NI 52 Months
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B Sex Offender Risk Assessment

Introduction

Risk assessment occurs both formally and
informally throughout the various stages of
the criminal justice system. Judges, for in-
stance, make sentencing decisions based on
the perceived risk an offender poses to public
safety in terms of new offense behavior. In
those states with parole, the parole board
must also make a decision based on what is
believed to be the risk posed by the offender
should he be released on parole supervision.
In recent years, risk assessment, particularly
for sex offenders, has become a more formal-
ized process. In large part, this is due to
legislative trends that have singled out sex
offenders for special provisions not ex-
tended to other types of offenders. Sex
offender registry, community notification
and civil commitment laws have brought
formal risk assessment for sex offenders to
the forefront (Epperson, Kaul, and Hessel-
ton 1999).

In 1999, the Virginia General Assembly
requested the Commission to develop a sex
offender risk assessment instrument, based
on the risk of re-offense, which can be inte-
grated into the state’s sentencing guidelines
system. Such a risk assessment instrument
can be used as a tool to identify those of-
fenders who, as a group, represent the
greatest risk for committing a new offense

once released back into the community.

The Commission responded to the legisla-
tive mandate by designing and executing a
research methodology to study a sample of
felony sex offenders convicted in Virginia.
The Commission’s objective was to de-
velop a reliable and valid predictive instru-
ment, specific to the population of sex
offenders in the Commonwealth, that
could be a valuable tool for the judiciary

when sentencing sex offenders.
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The Commission’s findings and its propos-

als for integrating sex offender risk assess- among Sex Offenders in Virginia. This

ment into the Virginia sentencing guide- chapter of the 2000 Annual Report is a

lines system are presented in the summary of that document.

SENATE JOINT RESOLUTION NO. 333

Requesting the Virginia Criminal Sentencing Commission to develop a
risk assessment instrument for utilization in the sentencing guidelines for sex offenses.

WHEREAS, research indicates that certain sex offenders are at high risk for reoffense; and
WHEREAS, such sex offenders typically prey on vulnerable populations, such as children; and

WHEREAS, it is important to identify and incapacitate, to the extent possible, these predatory sex

offenders; and

WHEREAS, the Sentencing Commission has developed and piloted a risk assessment instrument

for certain offenses for purposes of providing alternatives to incarceration; and

WHEREAS, a similar assessment instrument could be used to determine the range of sentences
which should be imposed upon a convicted sex offender based upon the risk for reoffending; now,

therefore, be it

RESOLVED by the Senate, the House of Delegates concurting, that the Virginia Criminal Sen-
tencing Commission be requested to develop a risk assessment instrument for utilization in the
sentencing guidelines for sex offenses. In developing the risk assessment instrument, the Commis-
sion shall consider the impact of treatment interventions on the reduction of sex offenses. The
Commission shall collaborate with the Department of Corrections in the development of such
instrument. All agencies of the Commonwealth shall provide assistance to the Commission, upon

request.

The Commission shall complete its work in time to submit its findings and recommendations to
the Governor and the 2000 Session of the General Assembly as provided in the procedures of the

Division of Legislative Automated Systems.
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The Nature of Risk Assessment

In essence, criminal risk assessment is the
estimation of an individual’s likelihood of
repeat criminal behavior and the classifica-
tion of offenders in terms of their relative
risk of such behavior. Typically, risk assess-
ment is practiced informally throughout the
criminal justice system (e.g., prosecutors
when charging, judges at sentencing, pro-
bation officers in developing supervision
plans). Empirically-based risk assessment,
however, is a formal process using knowl-
edge gained through observation of actual

behavior within groups of individuals.

Effectively, risk assessment means develop-
ing profiles or composites based on overall
group outcomes. Groups are defined by
having a number of factors in common
that are statistically relevant to predicting
the likelihood of repeat offending. Those
groups exhibiting a high degree of re-of-
fending are labeled high risk. This meth-
odological approach to studying criminal
behavior is an outgrowth from life-table
analysis used by demographers and actuar-
ies and in many scientific disciplines. A
useful analogy can be drawn from medi-
cine. In medical studies, individuals
grouped by specific characteristics are stud-
ied in an attempt to identify the correlates
of the development or progression of cer-
tain diseases. No risk assessment research
can ever predict a given outcome with
100% accuracy. Rather, the goal is to pro-

duce an instrument that is broadly accurate

Sex Offender Risk Assessment

and provides useful additional information
to decision makers. The standard used to
judge the success of risk classification is the
degree to which decisions made with a risk
assessment tool improve upon decisions

made without the tool.

Failure, in the criminal justice system, is
typically referred to as recidivism. Of-
fender recidivism, however, can be mea-
sured in several ways. Potential measures
vary by the act defined as recidivism. For
instance, recidivism can be defined as any
new offense, a new felony offense, a new
offense for a specific type of crime (e.g., a
new sex offense), or any number of other
behaviors. The true rate at which offenders
commit new crimes likely will never be
known, since not all crimes come to the
attention of the criminal justice system.
Recidivism, therefore, is nearly always mea-
sured in terms of a criminal justice response
to an act that has been detected by law en-
forcement. Probation revocation, re-arrest,
reconviction and recommitment to prison

are all examples of recidivism measures.
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In risk assessment research, the characteris-
tics, criminal histories and patterns of re-
cidivism among offenders are carefully
analyzed. Factors proven statistically sig-
nificant (i.e., those with a known level of
success) in predicting recidivism can be
assembled on a risk assessment worksheet,
with scores determined by the relative im-
portance of the factors in the statistical
model. The instrument then can be ap-
plied to an individual offender to assess his
or her relative risk of future criminality.
Behavior of the individual is not being
predicted. Rather, this type of statistical
risk tool predicts an individual’s member-
ship in a subgroup that is correlated with
future offending. Individual factors do
not place an offender in a high-risk group.
Instead, the presence or absence of certain
combinations of factors determine the risk

group of the offender.

Utilization of risk assessment in criminal
justice decision making has withstood con-
stitutional challenges. According to Witt,
DelRusso, Oppenheim, and Ferguson
(1996), the federal courts found that the
“...likelihood of future criminality and the
potential for danger to society are determi-
nations implicit in sentencing decisions”
and every court of appeals that has consid-
eted the question “has rejected the claim
that prediction of future conduct is uncon-
stitutionally vague” (p. 350). Similarly,
Janus and Meehl (1997) have concluded
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that, while there are statutory and eviden-
tiary standards limiting prediction testimony,
“it seems well established that there is no
constitutional impediment to using pre-
dictions of dangerousness in legal proceed-
ing” (p. 36; see also Epperson, Kaul, and
Hesselton 1999).

Predicting risk to commit violence in gen-
eral, and sexual aggression in particular, is
a challenging task. Nonetheless, there is
evidence to suggest empirically-based risk
assessment outperforms purely clinical as-
sessment by mental health professionals in
terms of predicting future dangerousness.
Indeed, research over the last two decades
has consistently demonstrated the general
superiority of actuarial, or empirically-
based, risk assessment over clinical predic-
tion in virtually every decision-making situ-
ation that has been studied (Epperson, Kaul,
and Hesselton 1999; Harris, Rice, and
Quinsey 1993; Gottfredson 1987). Im-
proving violence prediction, then, may rely
in large part on the increased use of actuarial

(statistical) methods (Monahan 1996).



Prior Research

Although little has been done heretofore to
study factors associated with recidivism
among sex offenders convicted in Virginia,
there is a growing body of work in the field
of recidivism research related to this popu-
lation. Some research efforts, particularly
in the area of the efficacy of specialized sex

offender treatment, are ongoing,.

All recidivism studies share significant
shortcomings (Doren 1998). The true rate
of sex offense behavior is unknown since
not all offenses come to the attention of
law enforcement, social services or other
official agencies. Therefore, all recidivism
research underestimates the actual rate at
which these acts are committed. Addition-
ally, a large share of recidivism research
defines recidivism as reconviction, which
may further limit that portion of re-offense
behavior that is captured for study. Recon-
viction rates have been shown to seriously
underestimate the extent of recidivism
among sex offenders (Romero and Will-
iams 1985; see also Doren 1998; Prentky,
Lee, Knight, and Cerce 1997). Moreover,
recidivism research is limited by time con-
straints. Some offenders may actually recidi-
vate after the conclusion of the study and yet
be considered a “success” in terms of the
research because they did not recidivate

during the study’s window of data collection.

Sex Offender Risk Assessment

At present, there are no standards or univer-
sal criteria for conducting recidivism re-
search (Furby, Weinrott, and Blackshaw 1989;
Marshall and Barbaree 1990; Quinsey,
Khanna, and Malcolm 1998). Investigation
of recidivism has occurred in a variety of
settings on a wide array of sex offender popu-
lations. Researchers in the field have not
adopted a uniform measure for differentiat-
ing recidivists and non-recidivists. Previous
studies have utilized a variety of measures

to identify recidivists, such as a new arrest,
new conviction, supervision failure, proba-
tion revocation or recommitment to prison.
Therefore, the extent of sex offender recidi-
vism detected across research studies varies
considerably. The length of follow-up, the
period of time for which an offender is
tracked in an effort to detect new offense
behavior, is also widely disparate, with some
studies following offenders for a relatively
brief period of time (e.g., a year or two)
while other studies have documented fol-
low-ups as long as two decades. In addi-
tion, recidivism researchers have studied
diverse groups of subjects. Because there are
no standards or uniform practices for study-
ing recidivism among sex offenders, it is
difficult to directly compare studies in this
field to one another. Taken as a whole,
however, patterns emerge which shed light
on not only the extent of recidivism among
this particular population but also those
offender and offense characteristics which
seem to be most often associated with re-

cidivist behavior.
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Based on the Commission’s review of the
literature in this area, factors reflecting the
marital status of the offender and factors
capturing the offender’s history of arrests
and/or convictions for sex offenses were
identified more frequently than other fac-
tors as being important in the prediction
of recidivism among sex offenders. This
body of research indicates that offenders
who have never been married (or in some
studies not currently married) are more
likely to recidivate than offenders who
have been or are currently married. Asa
whole, existing research also indicates that
offenders who have a history of prior
sexual crimes are more likely to recidivate
than offenders for whom the crime under
study represents the first sex offense. An
offender’s prior record of non-sexual of-
fenses and other measures of criminal his-
tory, most notably juvenile record, were
also found to be relevant in predicting
recidivist behavior in numerous studies.
Opverall, the findings suggest that offenders
who commit their crimes against persons
who are unrelated to them are more likely
to recidivate, particularly if the offender
selects a victim who is a stranger. Younger
offenders and offenders who victimized
males were found to recidivate at higher

rates in approximately half of the analyses
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that included such parameters, while un-
employment also proved to be an indicator
of recidivism in some studies. It is interest-
ing to note that most of the studies which
included factors relating to an offender’s
deviant sexual preferences, degree of psych-
opathy or personality (e.g., anti-social) dis-
orders and the offender’s paraphilias, found
these factors to contribute significantly to
prediction of sex offender recidivism.
These measures may be captured as a part
of a clinical assessment of the offender, in
conjunction with a treatment program or a
risk evaluation conducted by a mental

health professional.

Reviewing previous research on sex of-
fender recidivism in this way highlights
those findings that have been found repeat-
edly to be significant across multiple pro-
fessional research studies. While the pre-
dictive strength of these parameters relative
to one another cannot be deduced using
this approach, such a review serves as a

basis for current and future research.



Sex Offender Treatment and Recidivism

Determining the extent to which treatment
may reduce recidivism among convicted
sex offenders is of particular interest to
researchers, clinicians and criminal justice
decision makers. For researchers, it is an
ongoing challenge to design and execute
studies with the power to demonstrate a
treatment effect if, indeed, one exists. For
criminal justice decision makers, the an-
swer to the treatment question has major
implications for how best to utilize correc-
tional resources and how best to protect

public safety.

Addressing the question of whether treat-
ment works is extremely complex. Cer-
tainly, not all treatment programs are the
same. With tremendous diversity in treat-
ment programs and treatment participants,
an answer to the global question of “Does
treatment work?” is unlikely to be forth-
coming. Moreover, approaches to sex of-
fender treatment have evolved over the
decades, with current approaches typically
focusing largely on cognitive-behavioral

methods and relapse prevention.

Sex Offender Risk Assessment

Another reason the treatment question is
so difficult to address lies in the challenges
researchers face in the design and execution
of scientifically rigorous studies to evaluate
sex offender treatment programs. Rigorous
scientific standards are very difficult to
accommodate outside of research labora-
tories in actual program settings (English
1996). According to English (1996),
methodological problems common to sci-
entific studies on the effectiveness of sex
offender treatment programs include, but

are not limited to:

¢ Difficulty in adequately capturing the exact
treatment delivered;

e Lack of comparison/control groups to measure
the difference between the outcome for those
who received treatment and the outcome of a
comparable group who did not receive treatment;

e Frthical problems involved in random assign-
ment to study/comparison groups (related to
withholding treatment for research purposes);

e Poor or limited outcome data or use of unreli-
able measures;

e Samples that are not representative of a correc-
tional population or of the population of inter-
est (e.g,, treatment participants comprised of
only volunteers, who may be more amenable
to treatment);

o Samples that exclude offenders who refuse
treatment or drop out (treatment dropouts have
been found to recidivate at significantly higher
rates than those who complete treatment);

* Samples so small that a trearment effect, if
one exists, cannot reach the level of statistical
significance;

e The lack of comparable follow-up periods

across studies.
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When outcome studies do not adequately
address these issues, it is “difficult to draw
conclusions with confidence” and it is even
more “difficult to generalize the findings
to other sex offender treatment settings”

(English 1996, p.18-4).

Nevertheless, determining whether or not
treatment, or a specific type of treatment,
is effective in reducing recidivism among
sex offenders is of utmost concern to clini-
cians and criminal justice decision makers.
To try to address questions about the effi-
cacy of treatment programs, researchers
have searched for general themes or over-
arching patterns revealed through previous
research efforts. Figure 26 summarizes
nine publications released since 1989.
These studies are not themselves outcome
studies but, rather, reviews of sex offender

treatment studies compiled by the authors.

Chief Justice Harry Lee Carrico has
presided over the Virginia Supreme Court
since his appointment in February of
1981. He created the Commission on the
Future of Virginia's Judicial System in
1987 which presented 132 recommenda-
tions in its 1989 report for improving the
Commonwealth’s judicial system.
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From Figure 26, it is clear that at least three
groups of researchers are optimistic about
the evidence of a treatment effect linked

to specific types of programs (Marshall

and Barbaree 1990; Marshall, Jones, Ward,
Johnston, and Barbaree 1991; Marshall and
Pithers 1994). After reviewing four out-
come studies published between 1988 and
1993 that compared treated and untreated
offenders, Marshall and Pithers (1994)
believe “there are clearly, on all indices of
treatment outcome, good grounds for opti-
mism about the value of the more recent
comprehensive cognitive-behavioral treat-
ment programs” for sex offenders. Two of
the publications listed in Figure 26 have
taken a more quantitative approach to re-
viewing existing studies. One (Hall 1995)
is based on meta-analysis, a statistical tech-
nique that integrates the results of several
independent studies, of 12 sex offender
treatment studies published since 1989 con-
sidered by the author to be methodologi-
cally adequate for such an analysis. Hall
(1995) reports a small but consistent effect
of treatment in reducing sexual recidivism.
In another quantitative examination of

existing research studies, Alexander (1999)



uses an exploratory technique to search or
patterns across 79 recidivism studies. Among
the studies analyzed, Alexander (1999) found
that 13% of treated sexual offenders recidi-
vated compared to 18% of untreated of-
fenders, but the data suggest that treatment
may lower recidivism rates for some sexual
offenders and be less effective for others
(treatment effects appeared greater for child

molesters and exhibitionists than rapists).

For other researchers cited in Figure 26,
the effectiveness of treatment cannot be
pronounced in the absence of more rigor-
ous scientific research. Because of the
methodological deficiencies found in
nearly all sex offender treatment studies,
Furby et al. (1989) and Quinsey et al. (1993)
conclude that the effectiveness of treatment
in reducing sex offender recidivism has not
yet been scientifically demonstrated. The
United States’ General Accounting Office
and the Washington State Institute for
Public Policy have concurred. The U.S.
General Accounting Office (1996), Con-
gress' watchdog agency, found that “most
research reviews identified methodological
problems with sex offender research as

a key impediment to determining the

Sex Offender Risk Assessment

effectiveness of treatment programs. Asa
result, little is certain about whether, and
to what extent, treatments work with cer-
tain types of offenders, in certain settings,
or under certain conditions” (p. 3). Ac-
cording to the Washington State Institute
for Public Policy (1999), “given the small
number of rigorous studies on this subject,
scientific conclusions about the effective-
ness of sex offender treatment are likely to
remain ambiguous for a number of years”

(Phipps et al. 1999, p. 107).

As shown in Figure 26, it appears that re-
searchers who have reviewed sex offender
treatment outcome studies have not reached
a consensus as to whether or not such treat-
ment has been demonstrated to be effective
in reducing the prevalence of recidivism
among sex offenders. There does appear,
however, to be agreement among research-
ers that rigorous scientific study of sex of-
fender treatment outcomes is a desirable
goal. After examining 22 qualitative and
quantitative reviews of research on sex of-
fender treatment previously published, the
U.S. General Accounting Office (1996)
found that “most reviewers, even those who
were quite positive about the promise of
sex offender treatment programs, felt that
more work was needed before firm con-

clusions could be reached” (p. 7).
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Figure 26
Reviews of Sex Offender Treatment Outcome Studies, 1989-1999

Furby, Weinrott and Blackshaw (1989) reviewed 42 sex offender recidivism studies conducted between 1953 and 1989.

* “The variety and gravity of methodological problems in existing recidivism studies... often undermines confidence
in their results.” (p. 4)

* “The fact that treated and untreated groups differ in ways other than whether they received treatment makes these
already ambiguous results even more difficult to interpret.” (p. 25)

* “We must consider the possibilicy that treatment is effective for only some types of offenders.” (p. 25)

e “Treatment models have been evolving constantly, and many of those evaluated in the studies reviewed here are
now considered obsolete.” (p. 25)

* “There is as yet no evidence that clinical treatment reduces rates of sex re-offenses in general and no appropriate
data for assessing whether it may be differentially effective for different types of offenders.” (p. 27)

Marshall and Barbaree (1990) examined studies of four comprehensive outpatient programs.
o “While the data on institutionally based programs encourage limited optimism with respect to the value of
cognitive-behavioral programs, it cannot be said that these data are more than tentative,” (p. 373)
¢ “Outpatient treatment of sex offenders by cognitive-behavioral procedures, then, seems to be effective.” (p. 379)
* “It is worth noting here that what limited evidence there is indicates that rapists are the least responsive to
cognitive-behavioral interventions, and further development of programs for those men is warranted.” (p. 382)

Marshall, Jones, Ward, Johnston and Barbaree (1991) reviewed treatment outcome studies to examine the value of

different treatment approaches.

* “In examining the value of the different approaches, we concluded that comprehensive cognitive/ behavioral
programs (at least for child molesters, incest offenders and exhibitionists) are likely to be effective, although there is
a clear value for the adjunctive use of antiandrogens with those offenders who engage in excessively high rates of
sexual activities.” (p. 465)

* “We believe that the evidence provides an unequivocally positive answer” to the question of treatment effective-
ness, “although clearly, not all programs are successful and not all sex offenders profit from treatment.” (p. 480)

 “At the moment, there is insufficient data to identify in advance those patients who will profit the least (except of
course rapists), and this topic urgently needs research.” (p. 481)

Quinsey, Harris, Rice and LaLumiere (1993) assessed methodologies used to study sex offender recidivism.

o “The effectiveness of treatment in reducing sex offender recidivism has not yet been scientifically demonstrated.”
(p- 512)

* “Only truly randomized assignment [to treatment and non-treatment groups] can allow a strong test to be
made...” (p. 514)

* “The second difficulty in making inferences from the outcome literature... involves a potential overestimate of
treatment effectiveness caused by not considering those who refuse treatment and dropouts when comparing the
outcomes of those who complete treatment with outcomes of untreated men... Treatment refusers and treatment
dropouts should not be ignored in considering treatment efficacy.” (p. 514)

* “In general, scatistical significance is a necessary criterion for clinical and economic significance.” (p. 521)

 “In the end, there is no substitute for scientific rigor... Meta-analyses offer the field of sex offender treatment the
opportunity of drawing definitive quantitative conclusions by combining the results of many studies, none of
which alone would be decisive.” (p. 521)

Marshall and Pithers (1994) reviewed treatment outcome studies on four sex offender treatment programs that
compared the outcome of treated sex offenders with a group of untreated offenders.
» “Non-familial child molesters who were treated had significantly lower re-offense rates than did their untreated
counterparts. The same was true for father-daughter incest offenders and exhibitionists.” (p. 20)
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Marshall and Pithers (1994) continued
« Three studies found that “specialized treatment programs result in diminished recidivism rates for child abusers
and rapists in comparison to untreated samples, but the reduction in recidivism rates is consistently greater for
child abusers than for rapists.” (p. 20)
o “There are clearly, on all indices of treatment outcome, good grounds for optimism about the value of the more
recent comprehensive cognitive-behavioral treatment programs.” (p. 21)

Hall (1995) performed a meta-analysis, or statistical integration, on 12 studies of treatment with sexual offenders

published since 1989 considered by the author to be methodologically adequate for inclusion.

o “A small, but robust, overall effect size was found for treatment versus comparison conditions [alternative treatment
or no treatment].” {p. 802)

o Treatment effects were larger “in studies that had higher base rates of recidivism, had follow-up periods longer than
five years, included out-patients, and involved cognitive behavioral or hormonal treatments.” (p. 802)

o “Of the sexual offenders who completed treatment in the studies in the present meta-analysis, 19% committed
additional sexual offenses, whereas over 27% of sexual offenders in comparison conditions committed additional
offenses.” (p. 806)

The United States General Accounting Office (1996) examined 22 qualitative and quantitative summaries of
rescarch on sex offender treatment and reported its findings to Congress.

o “Most research reviews identified methodological problems with sex offender research as a key impediment to
determining the effectiveness of treatment programs. As a result, little is certain about whether, and to what
extent, treatments work with certain types of offenders, in certain settings, or under certain conditions.” (p. 3)

o “There seemed to be little consensus among reviewets about what an optimal indicator of recidivism would be. Asa
result, it was difficult to determine whether, and by how much, sex offender treatment reduced recidivism.” (p. 10)

+ “Most reviewers, even those who were quite positive about the promise of sex offender treatment programs, felt
that more work was needed before firm conclusions could be reached.” (p. 7)

Margaret Alexander (1999) analyzed data from 79 sexual offender treatment outcome studies to identify

patterns for examination in greater detail.

* “Data from multiple studies suggest that treatment may lower recidivism rates, at least for some sexual offenders
[treatment effects appeared greater for child molesters and exhibitionists than rapists].”

e Overall, 13% of treated sexual offenders recidivated compared to 18% of untreated offenders.

* “The elimination of the data on dropouts could have skewed the results” since “studies such as thac by Miner and
Dwyer (1995) point to a differential effect that treatment may have in completers as opposed to dropouts. ”

o Recidivism rates decreased in studies conducted after 1980, suggesting that newer treatment approaches may be
more effective or evaluation methods have improved or both.

Wiashington State Institute for Public Policy (Phipps, Korinek, Aos, and Lieb 1999) reviewed rescarch findings for
eight prison-based and five community-based adult sex offender treatment programs in the United States and Canada.
o “The United States’ General Accounting Office concluded in 1996 that the research results are inconclusive regard-
ing the effectiveness of sex offender treatment in reducing recidivism. We have reached the same conclusion for
both in-prison and community-based treatment.” (p. 107)
e “Given the small number of rigorous studies on this subject, scientific conclusions about the effectiveness of sex
offender treatment are likely to remain ambiguous for a number of years.” (p. 107)
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Several recent research efforts (1995-1999)
examining the efficacy of sex offender
treatment have been produced. Although
a portion of these recent studies have re-
ported findings of a positive treatment
effect for certain sex offenders in particular
program settings (Looman, Abracen, and
Nicholaichuk 2000; Minnesota Depart-
ment of Corrections 2000; Mander et al.
1996; McGrath, Hoke, and Vojtisck 1998),
these studies are not without many of the
methodological weaknesses discussed earlier
in this chapter. Moreover, each evaluation
study targets a specific program (e.g., a
program for sex offenders in prison who
volunteer to participate in treatment)
which may limit the applicability of the
results to other sex offenders and those

in different correctional settings. Because
of the methodological limitations of these
studies and the specificity of the programs,
the results of these studies are likely not
generalizable to the population of sex
offenders who come in contact with the

criminal justice system. See the Commis-

sion’s full report, Assessing Risk among Sex

Offenders in Virginia, for additional detail.

True controlled experiments on the effects
of sex offender treatment are difficult to
achieve. Random assignment to treatment
and non-treatment study groups is required
to scientifically assess treatment effects.
Ethical concerns have been raised concern-

ing the withholding of treatment for re-
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search purposes from offenders who desire
and may need therapy. In the mid-1980s,
however, the California Department of
Corrections and the California Department
of Mental Health initiated a controlled
experiment using prisoner populations
(Marques, Day, Nelson, and Miner 1989;
Marques, Day, Nelson, and West 1994;
Marques and Day 1998). Researchers are
evalu-ating treatment efficacy by comparing
recidivism rates for a treatment group (sex
offenders who volunteer and are randomly
selected for treatment), a volunteer non-
treatment group (those who volunteer but
are not randomly selected for treatment),
and a non-volunteer control group (sub-
jects who refused the opportunity for treat-
ment). The California program, known as
the Sex Offender Treatment and Evaluation
Program or SOTED, is based on a cognitive-
behavioral treatment method that uses a
relapse prevention framework to help of-
fenders identify factors that place them at
risk for re-offense and to develop coping
responses to these risks. For this study,
recidivism has been defined as a new arrest
for either a sex crime or a violent non-sex
crime. The 1998 progress report did not
demonstrate a statistically significant differ-
ence between treated and untreated offend-
ers in re-arrest for sex offenses or other crimes
against the person. The study is ongoing,

thus the results could change over time.



Research Methodology

The Virginia General Assembly requested
the Commission to develop a risk assess-
ment instrument, based upon the risk of
re-offense, for integration into Virginia’s
sentencing guidelines for sex offenses. The
Commission’s goal was to develop a reliable
and valid predictive instrument, specific

to the population of sex offenders in the
Commonwealth, that could be a valuable
tool for the judiciary when sentencing sex
offenders. The Commission responded

to the legislative mandate by designing
and executing a research methodology to
study a sample of felony sex offenders con-
victed in Virginia. This is very similar to
the approach taken in Minnesota, which
currently utilizes ics risk assessment instru-
ment as a screening tool for referring of-
fenders for commitment under the Sexual
Psychopathic Personality and Sexually
Dangerous Persons law and for assigning
sex offenders to one of three reporting lev-
els as required by that state’s Community
Notification Act.

The Commission tracked 579 felony sex
offenders who were released from incar-
ceration (or sentenced to probation with-
out an active term of incarceration) during
fiscal years (FY) 1990 through 1993. Se-
lecting offenders returning to the commu-
nity from FY1990 to FY1993 allowed for

a minimum five-year follow-up for all
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offenders in the sample, with some offend-
ers followed for as long as ten years. On
average, offenders in the Commission’s
study were tracked for eight years. The
offenders were selected in such a way that
the overall sample reflects the character-
istics of a random sample of sex offenders
sentenced in Virginia’s circuit courts in
calendar years (CY) 1996 and 1997.
This design enables the Commission to
generalize the results of the study to sex
offenders sentenced in circuit courts in

the Commonwealth.

Automated data was supplemented through
manual data collection. Through examina-
tion of narrative accounts found in pre/post-
sentence investigation (PSI) reports, rich
contextual detail of the sex offenses com-
mitted by offenders in the sample was
gathered. Criminal history “rap sheets”
from the Virginia Criminal Information
Network (VCIN) system maintained by
the Virginia State Police and from the
FBI’s Central Criminal Records Exchange
(CCRE) system provided recidivism data

and supplemented prior record information.
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Measuring recidivism is difficult, particu-
larly among sex offenders. First, evidence
suggests that sexual victimization is far
more extensive than official records indi-
cate. Abel et al. (1987) conducted a break-
through study which provided an impor-
tant clue as to the frequency and variety of
sexual offending behaviors. By receiving a
federal certificate of confidentiality to as-
sure confidentiality of the data revealed to
researchers, persons participating in the
study could admit to current and prior
offending behaviors without fear that the
information would be reported to law en-
forcement. Subjects were seen in the con-
text of an evaluation and treatment pro-
gram for sex offenders voluntarily seeking
assessment and/or treatment in a psychiat-
ric setting. Abel et al. (1987) found that
the group of 561 sex offenders had com-
mitted an average of 520 crimes and had
an average 348 victims each. These crimes
included hands-on offenses as well as hands-
off sex offenses such as exposing, peeping
and obscene phone calls. Very striking is
the fact that 126 rapists admitted to 907
rapes and that 377 non-incest pedophiles
admitted to over 48,000 acts against chil-
dren. Another study (Freeman-Longo and
Blanchard 1998) on 23 rapists and 30 child
molesters engaged in an institutional fo-
rensic mental health sex offender program
also revealed sex offending behavior far
beyond official records of arrests and con-
victions. Although the rapists had an aver-

age of less than two arrests each, they col-
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lectively admitted to more than 5,000 of-
fenses including 319 child molestations and
178 rapes (Freeman-Longo and Blanchard
1998). While in treatment, the 30 child
molesters, with an average of only 1.5 arrests
cach, admitted to over 20,000 acts, includ-
ing nearly 6,000 child molestation offenses
and 213 rapes of adult women. Findings
such as these underscore the extent to which
official records underestimate the true rate

of recidivism among sex offenders.

Not only are sex offenses under-reported to
law enforcement, those offenses reported to
police do not always result in arrest and
conviction of the perpetrator. A recent
study using National Incident-Based Re-
porting System (NIBRS) data found that
an arrest was made in 27% of all sexual
assault victimizations reported to law en-
forcement (Snyder 2000). Sex offense cases
can be particularly difficult to prosecute as
well. Victims and witnesses may refuse to
come forward to testify and, often, eviden-
tiary problems exist, particularly when the
victim is very young. These and other ob-
stacles hinder the prosecution of sex offense
cases and often mean that charges must be

dropped or reduced in a plea agreement.



From the information above, it is clear that
measuring recidivism using official records
most likely seriously underestimates the
actual rate at which sex offenders commit
new crimes. Reconviction, in particular, is
a diluted measure of re-offending (Romero
and Williams 1985; Marques et al. 1994;
Doren 1998; Prentky, Lee, Knight, and
Cerce 1997). Prentky, Lee, Knight, and
Cerce (1997) found a marked underesti-
mation of recidivism when the criterion
was based on conviction. After five years
of being “at-risk” for re-offending, 19% of
the rapists had been re-arrested but only
11% had been reconvicted. For child
molesters, after five years, 19% had been
arrested while 14% were subsequently

convicted (Figure 27).

Figure 27
Cumulative Failure Rates for Sex Offenders

Rate after years at-risk (%)

Disposition 3 years 5 years
Rapists
Charge 15% 19%
Conviction 8 1
Prison 7 10
Child Molesters
Charge 14 19
Conviction 10 14
Prison 9 13

Data source: Prentky, Lee, Knight and Cerce (1997)

10 years

26%
16
14

30
23
21
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In order to avoid the underestimation of
recidivism that is inherent with measure-
ment based solely on reconviction, the
Commission elected to define recidivism
using official records of arrests. The Com-
mission believes that measuring recidivism
by a new arrest more closely approximates
the true rate of re-offense behavior among
sex offenders. Although some portion of
the people charged with a new sexual crime
may be innocent both of the charge and of
any other recidivist acts, this portion is likely
far smaller than the number of re-offenders
who are never caught and charged (Doren
1998). To the extent that sex offenders go
on to commit other types of violent crimes,
re-arrests for new sex offenses will underesti-

mate the predatory nature of these offenders.
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The Commission, therefore, chose as its
operational definition of recidivism a new
arrest for a sex offense or any other crime

against the person.

SJR 333 requests the Commission to con-
sider the impact of treatment interventions
on the reduction of recidivism among this
particular population of offenders. The
Commission, however, determined that
assessing the effectiveness of post-convic-
tion treatment services among offenders in
the study sample would be extremely diffi-
cult. In 1992, the Joint Legislative Audit
and Review Commission (JLARC) deter-
mined that, during the time in which the
offenders under study were incarcerated,
“DOC had not promulgated any standards
to govern the development of treatment
programs in the prisons and field units”
(p. iii). JLARC found no agency specific
requirements for the service providers, no
minimum qualifications for counselors
conducting group therapy and no guide-
lines outlining the basic elements of thera-
peutic counseling (p. iv-v). Moreover,
only half (53%) of imprisoned sex offend-
ers received any treatment services prior to
reaching their first parole eligibility date
(JLARC 1992, p. iv). Of those receiving
treatment services when they became eli-
gible for parole, a large share (40%) were
provided only sex offender education pro-

gramming, and not sex offender therapy.
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Furthermore, little consistent documenta-
tion about participation in prison-based
sex offender treatment programs was avail-
able in files at the headquarters of the De-
partment of Corrections. Given these seri-
ous limitations, the Commission concluded
that the impact of post-conviction treatment
and its effect on rates of recidivism among
sex offenders in Virginia could not be accu-

rately assessed as part of the current study.

The Commission utilized three different
statistical techniques to analyze the recidi-
vism data. The three methods were per-
formed independently by different analysts.
The preliminary models generated by each
method were compared. Differences in re-
sults were identified, assessed and tested.

In this way, the Commission can be assured
that the final model does not reflect spurious
results associated with a particular technique

or with the style of any individual analyst.

One of the statistical methods used by the
Commission (called logistic regression)
requires that all offenders be tracked for the
same length of time after release. When
applying this method, the Commission used
a five-year follow-up period in determining
recidivism. Any offender re-arrested for a
person or sex crime within five years of
release was defined as a recidivist. A sec-
ond method often used in recidivism stud-
ies (known as survival analysis) allows re-
searchers to utilize and control for varying
follow-up periods. This meant that Com-

mission staff could utilize the entire study



period (through July 1999) to look for
recidivist behavior, even if some offenders
were tracked for only five years while others
were tracked for as long as ten years. Both
statistical methods allow multiple factors to
be included in the model simultaneously as
predictors. As a result, an offender’s re-arrest
probability can be determined using the
unique contribution of several factors to that

offender’s overall likelihood of recidivism.

A third method (called classification tree
analysis) was used to assist researchers in
examining the relationships among the
variables under analysis. This technique is
used to create classification systems which
help to reveal interactions between two or
more variables and to dissect complex rela-
tionships. The results of this analysis pro-
vided researchers with additional insight into
the data, which they could then utilize in the
development of the recidivism models using

the two primary analytical techniques.

See Appendix B of the full report, Assess-

ing Risk among Sex Offenders in Virginia,
for additional technical detail on the

Commission’s methodology.
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Offender/Offense Characteristics and
Recidivism Rates

In order to study recidivism among sex
offenders in Virginia, the Commission
tracked 579 sex offenders released from
incarceration (or given probation without
incarceration) from FY1990 to FY1993.
Commission staff examined a variety of
offender and offense characteristics in order
to gain a better understanding of the cir-
cumstances surrounding sex offenses com-
mitted in Virginia and the individuals con-

victed for these crimes.

Study cases can be categorized based on the
most serious sex crime for which the of-
fender was convicted, sentenced and subse-
quently released (or given probation). This
offense, the current or “instant” offense, is
the basis for inclusion in the Commission’s
study. Of the 579 study cases, the most
common instant offense was aggravated
sexual battery, which carries a 20-year

statutory maximum penalty (Figure 28).

Figure 28
Number and Percenfage of Cases by Most Serious Sex Offense

— __ Cases Percent
Aggravated Sexual Battery 176 30.4%
Rape/Object Sexual Penetration 165 28.5
Indecent Liberties 83 14.4
Forcible Sodomy 76 13.1
Carnal Knowledge 69 11.9
Other 10 1.7
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Figure 29

Nearly one-third of the offenders in the
study were convicted of this offense. More
than 28% of offenders were convicted of a
rape or object sexual penetration, but an-
other 13% were convicted of forcible sod-
omy. Rape, forcible sodomy and object
sexual penetration offenses carry a maxi-
mum penalty of life in prison. Over 14%
of the study cases were based on a convic-
tion for indecent liberties with a child, a
Class 6 felony with a five-year maximum
penalty. Carnal knowledge of a child, a
Class 4 felony if the offender is an adult
and a Class 6 felony if the offender is a
minor at least three years older than the
victim, is the instant offense in 12% of

the study cases.

Characteristics of Sex Offenders

Race

White I 0%
Block [ 30%
Other B 1%

Age

Under 21 years sl 15%

21-34 years RSN 51%
35-46 years NN 24%

47 years or older [ 10%

Marital Status

Never Married

Married

Divorced or Separated
Divorced and Remarried

Education

Less than 9th Grade
Some High School
Complefed High School
More than High School

Employment Record
Regularly Employed
Not Regularly Employed
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IR ATl 40%

I 25%

I 31%

Wl 4%

[ 25%

I 31%
I 31%

[ 13%

S 53%
. 1] %

Of the 579 offenders in the Commission’s
study, nearly two-thirds (60%) are white.
More than half were between the ages of
21 and 34 at the time of conviction for the
offense under study (Figure 29). Few of-
fenders (15%) committed the offense prior
to age 21. One-quarter of the offenders
were between 35 and 46 years of age. Only
10% of sex offenders in the study were over
age 46 at the time the offense occurred.
Nearly 40% of the offenders had never
been married at the time they were con-
victed of the instant offense. Several recidi-
vism studies reviewed by Commission staff
found that younger offenders and offenders
who had never been married recidivated at
higher rates than older offenders and of-

fenders who were or had been married.

Of the sex offenders being studied, over
half (56%) had not completed high school
(Figure 29). In fact, one in four of the
offenders had less than a ninth grade edu-
cation. At the time of the offense, about
20% were unemployed, but nearly half
(47%) had not been regularly employed
(defined as being employed 75% of the
time) for the two years prior to committing
the offense or had only maintained part-
time work during that period. A court-
appointed attorney represented about three
of five offenders in the study. This is gen-
erally indicative of the offender’s income
level. In 1996, an offender living alone
must have had less than $9,675 in average
annual funds in order to qualify for an at-

torney appointed by the court.



Nearly half (46%) of the offenders had
never participated in treatment of any kind
at the time they were convicted for the sex
offense under study (Figure 30). More
than one-quarter, however, had experienced
some type of sex offender or general mental
health treatment prior to the instant offense.
It is striking that nearly one in five (19%)
of the offenders had been previously treated
as part of a mental health commitment.
Only 8% of the offenders had undergone

some type of alcohol or drug treatment.

The majority of sex offenders examined by
the Commission had some type of prior
criminal record at the time they were con-
victed of the sex crime under study. Most
of the offenders (62%) had at least one
prior adult conviction and more than one-

fourth had known juvenile delinquency

Figure 30
Prior Treatment

No Prior Treatment
Alcohol or Drug Treaiment
d

Mental Health Commitment

19%

f 27%_ —— Sex Offender or
Mental Health Treatment
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adjudications (Figure 31). Over half
(51%) of the sampled offenders had previ-
ously been atrested for a felony, and nearly
three out of four had a prior arrest for a
misdemeanor. Although 18% of the of-
fenders had been arrested previously for a
felony sex crime, only about half of those
(10%) had been convicted of a felony sex
offense. Four out of ten sex offenders be-
ing studied had served an incarceration

term prior to the instant offense.

Figure 31
Prior Criminal Record of Sex Offenders

Prior Misdemeanor Arrest GGG 71 %
Prior Felony Arrest e 5 1%

Prior Misdemeanor Person Arrest NN 35 %

Prior Felony Person Arrest sl 21%

Prior Misdemeanor Sex Arrest [l 6%
Prior Felony Sex Arrest [ 18%

Prior Misdemeanor Sex Conviction [l 4%
Prior Felony Sex Conviction [l 10%

Prior Adult Conviction R 62%

Prior Juvenile Adjudication NN 28%

Prior Incarceration NSNS 39%
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Hard copies of the PSI reports for the study
cases were obtained and Commission staff
extracted rich offense detail from the re-
ports’ narrative sections. The Commission
was particularly interested in details relating
to the offense behavior and the victim not
available on the automated data systems.
Through its supplemental data collection
efforts, the Commission attempted to dis-
cover the mode or approach used by the
offender to commit the sex offense (narra-
tive file information examined by the Com-
mission varied in the depth and quality of
the detail provided). The Commission’s
supplemental data reveal that offenders in
the study sample were most likely to use a
position of authority as the mode of com-
mitting the sex offense. Approximately
41% of the offenders in the study used their
position of authority in relation to the vic-
tim to facilitate the offense (Figure 32).

This mode was recorded if the offender did

Figure 32
Mode of Offense

Position of Authority | IEEG—_— 21 %
Manipulation [ 14%
Coercion [l 6%
Threat of Violence [ 17%
Physical Violence [ 28%
Great Bodily Harm | 0.2%

Analysis is based on cases for which supplemental
offense data is available. These percentages do not sum
1o 100% because offenders could have committed
multiple sex offenses using more than one mode.
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not use or threaten to use physical force,
but the offender was responsible for the
health, welfare or supervision of the victim
at the time of the offense. Offenses commit-
ted through a position of authority typically
involved a young child and a step-parent or
other relative. Nearly 14% of the offenders
manipulated one or more victims into the
offense. Manipulation was coded in the
supplemental data if the offender engaged
in sexual activity while the victim was im-
paired, if the offender used some type of
deception, trickery or bribery (such as
video games or candy), or if the offender
threatened to withdraw love and affection.
Only 5% of the offenders coerced a victim.
For this study, coercion was defined as forc-
ing the victim to act in a given manner by
pressure, non-physical threats, intimidation
or domination without physical force. More
than one-fourth (28%) of the victims expe-
rienced physical violence during the of-
fense, but another 17% were threatened
with physical violence if they did not sub-

mit to the assault.



For the 579 sex offenders in the study, the
Commission was able to identify 670 vic-
tims related to the instant offenses. How-
evet, PSI narratives provided sufficient
detail for only 647 victims. Well over half
(59%) of the victims expetienced some kind
of sexual penetration during the assault
(Figure 33). When penetration was re-
ported, it most often related to vaginal
penetration (79%), although one-quarter
of the penetrations were committed orally.
Multiple types of penetration were re-
corded in some cases. For neatly one in
ten victims, penetration was attempted but
not achieved. Well over one-third of the
victims (35%) were petted or fondled by
the offender. For neatly 16% of the vic-
tims, the offense involved some other form
of behavior, such as exposure. The Com-
mission attempted to collect data on as
many types of sex offense behaviors as

could be identified in the PSI narrative.

Figure 33
Type of Sex Offense Behavior and Penefration

Behavior
Petting or Fondling NN 35%
Attempted Penetration [l 9%
Penetration | RN 59%
Other [N 16%

Types of Penetration
Vaginal s /9%
Anal 1 7%

Oral [N 25%

Analysis is based on cases for which supplemental viclim data is available.
These percentages do not sum to 100% because offenders could have com-
mitted multiple assaults against the same victim. Type of penairation data
Includes only those cases Involving pensiration or atfempled penefratton.
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The majority of victims of the sexual as-
saults committed by offenders in the study
were minors. About 81% of the victims
were under age 18 at the time of the assault
(Figure 34). When the age of a minor
victim was identified, the median age was
11 years. However, 197 of the 556 victims
(35%) for which age-specific data is avail-
able were under age 10 when the assault
occurred. The median age for an adult
victim was 25 years. Overall, one out of ten

victims in the study was identified as male.

Figure 34
Age of Victims

Adult Victim - Median Age: 25 years

B81%
/
Minor Victim - Median Age: 11 years

Analysls Is based on cases for which supplemental
victim data is available.

65



The Commission is very interested in the
types of injuries sustained by the victims of
the sexual assaults under study. Based on
PSI data, half of the victims were reported
as having suffered emotional injury (Figure
35). Emotional injury is recorded by the
probation officer if the officer is aware that
the victim met with some type of counse-
lor, psychologist or psychiatrist as the result
of the assault. Also, probation officers of-
ten record emotional injury if the parents,
guardians or other person with knowledge
of the victim reports some type of continu-
ing trauma in the victim’s life (e.g., bad
dreams, behavioral problems, anxiety at-
tacks), even if formal counseling is not
pursued. The probation officer, however,
must complete the PSI based on knowledge
of victim injury documented at the time
the PSI report is prepared. The probation
officer writing the report may not be aware
of certain types of injuries, particularly
emotional injury, sustained by the victim.
More than 7% of the victims reported hav-
ing been threatened with injury. Physical

injury (injury leaving visible bruising or

Figure 35
Most Serious Type of Victim Injury Sustained

Death | 0.2%
Serious Physical | 2%
Physical [N 14%
Emotional [N 48%
Threatened [l 7%
None [NNNENENNNN 27%
Unknown [l 2%

Analysis is based on cases for which supplemental victim data is avail-
able. These percentages do not sum to 100% due fo rounding.
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abrasions or requiring first-aid, broken

bones, etc.) was sustained by 14% of the
victims. For only 2% of the victims, the
assault resulted in serious physical injury
(injury was life-threatening or resulted in
the loss or impairment of any limb or or-

gan) or death.

The supplemental data collection revealed
that only 15% of the victims did not know
the offender at the time of the assault. For
over 80% of the victims, the offender was
known to the victim at the time of the of-
fense (Figure 36). For one-third of the
victims, the offender was a member of the
family, such as a step-parent. More than
one in five of the victims were minors as-
saulted by an adult friend of the family, but
another 6% of the victims were assaulted

specifically by their mother’s boyfriend.

Figure 36
Offender’s Relationship fo Victim

Step-parent [N 14%
Parent NN 11%
Spouse/Ex-spouse [l 2%
Other Relative [ 6%
Adult Friend [ 22%
Acquainfance [ 9%
Boyfriend [N 6%
Mother's Boyfriend ~EESNN 6%
Carefaker [ 4%
Siranger NN 15%
Other M 1%
Unknown [l 3%

Analysis is based on cases for which supplemental
viclim data is available.



The Commission tracked sample offenders
using rap sheets from the Virginia Crimi-
nal Information Network (VCIN) system
maintained by the Virginia State Police
and from the FBI’s Central Criminal
Records Exchange (CCRE) system so that
new arrests both in Virginia and outside
the Commonwealth could be detected.
Each offender was tracked for five to ten
years. The Commission found that nearly
31% of offenders in the sample recidi-
vated, as measured by re-arrest for a new
sex offense or other crime against the per-
son, within five years of being returned to
the community (Figure 37). Using data
for the entire study period, in which some
offenders were tracked for up to ten years,

reveals a recidivism rate of nearly 37%.

Figure 37
Recidivism Rates
Recldlvism with
Five Year Follow-up ............ S 30.6%

Five to Ten Year Follow-up ................ 36.6%

Sex Offender Risk Assessment

Although some recidivists were re-arrested
in the first year after being released to the
community, a few recidivists were not re-
arrested until the tenth and final year of
the study. Only 8% of the offenders in the
sample who recidivated did so in the first
year of follow-up (Figure 38). By the end
of the second year of follow-up, the overall
recidivism rate jumped to nearly 19%.
The recidivism rate continued to grow in
each successive year and did not level off
until after year seven. This finding under-
scores the need for a follow-up period for
sex offenders that is considerably longer
than the three-year window utilized by
many general recidivism studies. The over-
all recidivism rate for the study (36.6%)

was achieved in year 10.

Figure 38
Cumulative Recidivism Rate by Year of Follow-up

40%
30%
20%

10%

L e e e o N S a
1 2 3 4 56 6 7 8 89 10
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Of the offenders in the study who recidi-
vated, data revealed that 40% had been re-
arrested for a new sex offense (Figure 39).
Nearly all of the new sex offenses were
felony level crimes. The remaining 60%

of the recidivists were re-arrested for non-
sexual crimes against the person. Of the
recidivists arrested for non-sex crimes
against the person, nearly half of the new
crimes were felonies, most typically a felony
assault, but also including kidnapping,
murder, robbery, and shooting into a ve-
hicle with malice. The other half of the
non-sexual recidivists were re-arrested for
misdemeanor person crimes, such as assault

and battery, assault against a family mem-

ber and stalking.

Figure 39
Type of Recidivist Offense

Re-Arrest for Sex Offense

/o
Re-Arrest for Non-Sex Offense Against Person
Felony AssQulf...........cociiiiiccccacininian 14%
Kidnapping ......ocoovvveeieniisines 4

Murder giaiiciaemimesivisninsmeiisiia. 3
ROBDONY oo 3
Shooting into Vehicle with Malice................ 2
Hit and Run with INjury ... 1
Misdemeanor ASSQUIf .........cccceeuruenn .19
Misd. Assault against Family Member ......... 9
Stalking or Threatening .........ccviciciecinnc. 4
Olhermimiviimsivisiiesivisssmimsomsai 1
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Development of a Risk Assessment Instrument

To examine the correlates of recidivism
among sex offenders in Virginia, the Com-
mission developed and implemented a
methodology that would promote thorough
analysis of the available data and reduce the
chance that the final results would contain
spurious findings related to the particular
sample data used, a specific method, or an
individual analyst. The results from the
three statistical methods were compared and
differences were investigated. This “recon-
ciliation” process provided additional insight
and yielded information for additional

analysis and improvement of the models.

As described in the Research Methodology
section, one of the techniques (logistic re-
gression) required a consistent follow-up
period on every offender in the sample,
which for the Commission’s study was five
years. The second technique (survival analy-
sis) allowed for variable follow-up periods
on the offenders. Research in the field of
sex offender recidivism has documented
that sex offenders often re-offend many
years after their initial offense (Prentky et
al. 1997). In the Commission’s study, the
second method provides a longer follow-
up period than the first method for many
offenders, up to ten years in some cases,
and more accurately predicts recidivist be-
havior over the entire study period. For
these reasons, the Commission selected the
model produced by the latter method (sur-

vival analysis) for development of its risk



assessment instrument. Figure 40 displays
the significant factors in predicting recidi-
vism, based on the selected model, by the

relative degree of importance.

The selected model contains factors related
to the offender’s age at time of conviction,
prior history of arrests for sex offenses and
other crimes against the person, the offen-
der’s relationship with the victim in con-
junction with the victim’s age, the location
in which the offense occurred, prior history
of sex offender or substance abuse treat-
ment, prior history of incarceration, level
of education achieved by the offender, and
an indicator for cases resulting in convic-
tion for aggravated sexual battery that actu-
ally involved penetration or attempted

penetration of the victim.

Figure 40

Sex Offender Risk Assessment

The Commission’s findings revealed that
younger offenders, particularly those under
age 35, recidivate at higher rates than older
offenders, all other circumstances being
equal. Furthermore, analysis indicated that
offenders with less than a ninth grade edu-
cation recidivate at higher rates than of-
fenders who completed education beyond
the ninth grade. An offender’s record of
employment is also indicative of the likeli-
hood of recidivism among the offenders in
the study sample. Those offenders who
were unemployed at the time of the offense
and those who had not been regularly em-
ployed for the previous two years (i.e., em-
ployed with a full-time job at least 75% of
the time) were found to recidivate at
higher rates than offenders who experi-

enced stable employment.

Significant Factors in Predicting Recidivism by Relative Degree of Importance

Offender age

Prior person/sex arrests
Offender relationship/Victim age
Not regularly employed

Offense location

No prior freatment

Prior incarcerations

Less than 9th grade education

Aggrav. sex. baft. with penetration
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The impottance of the offender’s relation-
ship to the victim in predicting recidivism
is dependent on the age of the victim at the
time of the offense. In cases with victims
under age ten, offenders who were step-
parents to their victims recidivated at high-
est rates, followed by offenders who were
strangers or acquaintances to the young
child. Blood relatives who committed a sex
offense against a family member were the
least likely to recidivate among offenders
who committed their offenses against young
children. For victims age ten or more, of-
fenders who were strangers to their victims
recidivated at rates higher than acquaintan-

ces or relatives, including step-parents.

The model revealed that certain offenders
convicted of aggravated sexual battery were
more likely to recidivate than other sex
offenders. More detailed analysis showed
that when an offense involved sexual pen-
etration or attempted penetration but re-
sulted in a conviction for aggravated sexual
battery, the offender was at higher risk of
re-offense than other offenders in the study.
This circumstance may arise in situations
where the charge is pled down from a more
serious charge, such as rape, due to evidence
problems or the reluctance of witnesses or

victims to testify.
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The Commission’s research showed that the
location in which the offender committed
the sex crime appears to be associated with
recidivism. Offenses committed in the
offender’s residence or another (but not the
victim’s) residence were committed by of-
fenders who were more likely to be re-
arrested for a new sex crime or other crime
against the person, all other circumstances
being equal. Offenders who committed
their crimes in the victim’s residence, in a
motor vehicle, outdoors or in a residence
shared by the offender and the victim were
somewhat less likely to recidivate, while
offenders who assaulted in the victim’s place
of employment were the least likely to be

re-arrested for a person or sex crime.

An offender’s prior history of arrests for sex
crimes or other crimes against the person
was highly indicative of the likelihood of
recidivism. A more extensive record of such
arrests was associated with higher recidivism
rates for the offenders in the sample. In
addition, offenders who had served a term
of incarceration in jail or prison prior to
committing the sex offense were more likely
to go on to be arrested for a new sex or per-
son crime than those offenders who had

never served an incarceration term.



An offender’s history of mental health, sex
offender and substance abuse treatment
was found to influence recidivism after
controlling for all other factors in the
model. Offenders in the sample who had
never had any type of mental health, sex
offender or substance abuse treatment were
linked with higher recidivism rates than
offenders who had experienced any of these
forms of treatment prior to committing the
sex crime under study. When considering
treatment, offenders who had undergone a
prior mental health commitment recidi-
vated at lowest rates. This factor reflects
treatment received by the offender prior to
the sex offense studied by the Commission.
As noted in the Research Methodology sec-
tion of this chapter, the Commission con-
cluded it could not accurately assess the
effect of treatment received after conviction
for the offense under study due to serious
limitations in sex offender treatment pro-
gramming available during that period and
inconsistent documentation of treatment

participation.

Using the results of statistical modeling,
the Commission devised an instrument
that contains all the factors found in the
selected model, with points assigned to the
factors based on their relative importance
in predicting recidivism. The proposed
risk assessment instrument is displayed in

Figure 41.

Sex Offender Risk Assessment

Figure 41
Proposed Risk Assessment Instrument

Sex Offender—€)—Risk Assessment

@ Offender's Age at Time of Offense B I
Younger than 35 years , A2
351t0 46 years ......cccvcveiin 4
Older than 46 years 0
@ Less Than 9th Grade Education f YES, add 4—~)|:|
@ Not Regularly Employed if YES, add 5—>|:|
@ Offender’s Relationship with Victim Fi |
Victim under Age 10 Vietim Age 10 or more
Relative SRR 0 Relative/Step-parent ....... SRR R Rt 2
Known to victim (nol relative or step-parent).. 4 Known to victim (not relalive or slep-parent).. 3
Stranger SR - [-Y S T 8
Step-parent ......cc.cm i 9
@ Aggravated Sexual Battery (Primary Offense §18.2-67.3) —DEI
No penetration or attempted penetration of Victim......c.ceeeviciininnnnns 0
Penetration or attempted penetration of Victim ........coeiriimiiimniii 4
@ Location of Offense ':I
Place of employment .........cccviueie .0 Viclim's residence (not offender's) ,........... 5
Shared victim/offender residence ...3 Offender's residence or other residence ...9
OULdOOLS ..oivsereesmcninrmimasnesiiaran e 3 Localion other than listed ............ccoceiee 3
Motor vehicle ... 4
@ Prior Felony/Misdemeanor Arrests for Crimes Against Person 'r‘l:]

0 Felonies 1-3 Misd ...... 1 1Felony 0-2Misd.....5 | 2+ Felonies 0-3 Misd ... 8
4+ Misd ...... 8 3+ Misd ...... 8 4+ Misd ...... 15

@ Prior Incarcerations/C itment: If YES, add 3—F
b

]

Prior mental health commitment ............cc..... 0 Prior alcohol or drug treatment ... 3
Prior mental health or sex offender treatment...2 No prior treatment.........c..cocvev 4

’ Risk Score

@ Prior Treatment
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Application of Risk Assessment Instrument
to Study Sample

The application of the proposed risk
assessment instrument to offenders in the
Commission’s study sample yields some ad-
ditional insight into the utility of the in-
strument as a screening tool to gauge risk

of future dangerousness.

The average risk assessment score for of-
fenders in the sample is 27.1 points. The
median score (middle value) received by
offenders is 27 points. More offenders in
the sample of 579 cases received 27 points
than any other score (Figure 42). Half of
the offenders scored from 21 to 34 points.
Only one-fourth of the offenders scored 20
points or less and only one-fourth of the

offenders scored 35 points or more.

Figure 42
Distribution of Risk Assessment Scores

40
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5 15 25 a5 4548

Score
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Given the results of the analysis which led
to the construction of the risk assessment
instrument, offenders who score in the low
end of the scale are the least likely to recidi-
vate, while offenders who score at the upper
end of the scale are the most likely to reci-
divate. Figure 43 presents the rates of re-
cidivism for offenders by risk assessment
score. Overall, as the risk assessment score
increases, the rate of recidivism attributable
to offenders scoring at that level also in-
creases, although this is not a perfect linear
relationship. The most notable exceptions
to the increasing function of recidivism
rates with risk assessment scores can be seen
at the very lowest levels of risk assessment
scores (less than 15 points), where rates
appear to vary from 0% to 50%. While
this appears to be a dramatic fluctuation,

it should be noted that, for the most part,

Figure 43
Recidivism Rafes by Risk Assessment Score

100%
756%
50%

25% \
0

b 15 25 36 44 48
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there are very few cases that score out at
these particular point levels. For instance,
33% of the offenders who scored five points
actually recidivated, but this is based on
only three offenders. While 50% of the
offenders scoring eight points recidivated,
only two offenders received this point total
(one of the two recidivated). In general,
the higher the score computed from the
risk assessment instrument, the higher the
rate of recidivism among offenders who
scored at each successive level. If more and
more sex offenders were scored out on the
instrument, it is likely that the fluctuations
in the line representing the rate of recidi-
vism at each score would lessen consider-
ably. Overall, however, the instrument’s
scores reflect the level of risk associated

with offenders.

Certainly for groups or ranges of scores,
the actual rate of recidivism rises with the
range of score (Figure 44). Offenders
scoring 12 or less recidivated at an aggre-
gate rate of less than 8%. Offenders scor-
ing 13 to 17 points recidivated at a rate
of 14% overall. A slightly higher rate of
recidivism (17%) was detected for those
with scores of 18 through 27. Offenders
with scores 28 and above tended to recidi-
vate at much higher rates overall than of-

fenders with scores less than that threshold.

Sex Offender Risk Assessment

Recidivism rates jump dramatically to 41%
among offenders scoring 28 through 33
points. Two-thirds of offenders with 34 to
38 points were found to have recidivated.
For those scoring 39 through 43, however,
the aggregate rate exceeded 83%. Finally,
every offender scoring 44 points or more
on the risk assessment instrument devised
by the Commission recidivated within the

study petiod.

For its study of sex offender recidivism,
the Commission elected to use a measure
which would capture any new arrest for

a sex offense or other crime committed
against the person. Scoring offenders on
the proposed risk assessment instrument
reveals that offenders falling into the high-
est risk categories were among the most

likely to be re-arrested for a felony.

Figure 44
Recidivism Rates by Range of Risk Assessment Score

__Score
120orless M 8%
13-17 [l 14%
18-27 [ 17%
28-33 [ 41%
34-33 [N 66%
39-43 NN 33%
44 ormore [ 100%
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Of offenders scoring above 38 points, more
than three out of four were re-arrested for a
felony, with only one in four arrested for a
misdemeanor charge (Figure 45). Among
offenders scoring in the lower ranges of the
risk scale, the rate of felony arrest was
slightly lower. The exception, offenders
who scored 12 or less, reflects the fact that
only three offenders scoring in that range
recidivated, but all three were re-arrested
for a felony. The risk assessment instru-
ment developed by the Commission was
designed to estimate an offender’s relative
risk of being re-arrested upon return to the
community. Overall, it appears that the
instrument also identifies those offenders
most at risk for recidivating with the more

serious type of charge.

Figure 45

Type of Recidivist Event by Range of
Risk Assessment Score

Score

12 orless IEEERODE—
13-17 43% [Afeacy y [N
18-27 57% i e
28 - 33 40% —— ;) ;]
34-38 3% R

39-43 23% PO R
44 or more 24% N

Misdemeanor M Felony
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While the Commission’s recidivism mea-
sure focused on re-arrest, the Commission
also tracked the rate of new convictions.
Analysis reveals that the majority of sex
offenders under study who were re-arrested
were subsequently convicted of one or more
of the charges (Figure 46). The rates pre-
sented in Figure 46 are likely underestima-
tions of the true rate at which recidivist
offenders wete actually re-convicted be-
cause they capture only those convictions
which occurred on or before July 31, 1999.
This is the date on which the Commission’s
supplemental data collection ended. Some
number of offenders in the study had been
re-arrested but were still awaiting trial at
the end of the study period. These offend-
ers may have since been convicted of those
charges. The resulting convictions, how-
ever, are not included in the rates shown

in Figure 46.

Figure 46

Recidivist Events Resulting in Conviction by Range
of Risk Assessment Score

Score
12 orless [ 7%

13-17 I 56%

18-27 N 54%

28-33 NN 75

34-3s | 64%

39-43 | 7%
44 ormore NN 76%



Proposals for Integrating Risk Assessment and
Virginia Sentencing Guidelines

Discussion of the sex offender risk assess-
ment instrument was a significant compo-
nent of the Commission’s agenda during
1999 and 2000. The Commission’s ob-
jective was to develop a reliable and valid
predictive scale based on independent em-
pirical research and to determine if the
resulting instrument could be a useful tool
for judges in sentencing sex offenders who
come before the circuit court. The Com-
mission concluded that the risk assessment
instrument developed under SJR 333 would
be a useful tool for the judiciary in Virginia.
Therefore, the Commission approved the
risk assessment instrument and developed
proposals for integrating risk assessment
into Virginia’s sentencing guidelines system.
These proposals are described in detail in
the chapter of this report entitled Recom-
mendations of the Commission (Recommen-

dation 1 through Recommendation 5).

Sex Offender Risk Assessment

Implementation

The Commission’s proposals relating to

sex offender risk assessment and integra-
tion of the proposed instrument into the
sentencing guidelines are among the rec-
ommendations presented in this report.
Per §17.1-806 of the Code of Virginia, any
modifications to the sentencing guidelines
adopted by the Commission and contained
in its annual report shall, unless otherwise
provided by law, become effective on the

following July 1.
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Nonviolent Offender Risk Assessment

Introduction

In 1994, the General Assembly charged the
Commission to study the feasibility of us-
ing an empirically-based risk assessment
instrument to select 25% of property and
drug offenders for alternative (non-prison)
sanctions (§17.1-803). Such an instru-
ment can be used to identify those offend-
ers who are likely to present the lowest risk
to public safety. After analyzing the char-
acteristics and historical patterns of recidi-
vism of larceny, fraud and drug offenders, the
Commission developed a risk assessment tool
for integration into the existing sentencing
guidelines system. The risk assessment in-
strument identifies offenders recommended
by the guidelines for a term of incarceration
who have the lowest probability of being
reconvicted of a felony crime. These of-
fenders are then recommended for sanc-
tions other than traditional incarceration

in prison. Risk assessment can increase the
efficient utilization of alternative punish-
ments for nonviolent offenders while mini-
mizing threat to public safety and reserving
the most expensive correctional space for
violent offenders. The risk assessment
component of the guidelines is currently
being pilot tested in several circuits around

the Commonwealth.

Development of the Risk Assessment Instrument
To develop the risk assessment instrument
for nonviolent offenders, the Commission
studied a random sample of over 2,000
fraud, larceny and drug offenders who had
been released from incarceration between
July 1, 1991, and December 31, 1992.
Recidivism was defined as reconviction for
a felony within three years of release from
incarceration. Sample cases were matched
to data from the Pre/Post-Sentence Investi-
gation (PSI) database to determine which
offenders had been reconvicted of a felony

crime during the three-year follow-up period.

Construction of the risk assessment instru-
ment was based on statistical analysis of the
characteristics, criminal histories and pat-
terns of recidivism of the fraud, larceny and
drug offenders in the sample. The factors
proving statistically significant in predict-
ing recidivism were assembled on a risk
assessment worksheet, with scores deter-
mined by the relative importance of the
factors in the statistical model. The Com-
mission, however, chose to remove the race

of the offender from the risk assessment
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instrument. Although it emerged as a statis-
tically significant factor in the analysis, the
Commission viewed race as a proxy for so-
cial and economic disadvantage and, there-
fore, decided to exclude it from the final risk
assessment worksheet. The total score on
the risk assessment worksheet represents the
likelihood that an offender will be recon-
victed of a felony within three years. Of-
fenders who score the lowest number of
points on the worksheer are less likely to be
reconvicted of a felony than offenders who

have a higher total score.

The Commission adopted a scoring thresh-
old of nine points on the risk assessment
scale. In the analysis used to construct the
scale, offenders who scored nine points or
less on the risk assessment instrument had
a one chance in eight of being reconvicted
for a felony crime within three years. More-
over, the Commission’s analysis suggested
that a threshold of nine points would satisfy
the legislative goal of diverting 25% of non-
violent offenders from incarceration in a state

prison facility to other types of sanctions.
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Implementation of Risk Assessment

The risk assessment instrument has been
implemented in six judicial circuits that
have agreed to participate as pilot sites.

On December 1, 1997, Circuit 5 (cities of
Franklin and Suffolk and the counties of
Southampton and Isle of Wight), Circuit
14 (Henrico), and Circuit 19 (Fairfax) be-
came the first circuits to use the risk assess-
ment instrument. Three months later, Cir-
cuit 22 (city of Danville and counties of
Franklin and Pittsylvania) joined the pilot
project. In the spring of 1999, Circuit 4
(Norfolk) and Circuit 7 (Newport News)
began using the instrument, bringing the
number of pilot sites to six. The circuits
pilot testing risk assessment represent large
and small jurisdictions, urban and rural
areas and different geographic regions

of the state.

The risk assessment wotksheet is completed
for fraud, larceny and drug offenders who
are recommended for some period of incar-
ceration by the guidelines and who satisfy
the eligibility criteria established by the
Commission. Offenders with any current
or prior convictions for violent felonies

(defined in §17.1-803) and offenders who



sell an ounce or more of cocaine are ex-
cluded from risk assessment consideration.
When the risk assessment instrument is
completed, offenders scoring nine points
or less on the scale are recommended for
sanctions other than traditional incarcera-
tion. The instrument itself does not rec-
ommend any specific type or form of alter-
native punishment. That decision is left to
the discretion of the judge and may depend
on program availability. In these cases,
judges are considered in compliance if they
sentence within the recommended incar-
ceration range or if they follow the recom-
mendation for alternative punishment.
For offenders scoring over nine points, the
original recommendation for incarceration

remains unchanged.

Nonviolent Offender Risk Assessment

Sentencing and Risk Assessment

Between December 1, 1997, and July 31,
2000, the Commission received 8,187 fraud,
larceny and drug guidelines cases from pilot
circuits (Figure 47). Over one-quarter of
the cases took place in Circuit 19 (Fairfax).
Circuit 14 (Henrico) and Circuit 4 (Nor-
folk) each accounted for 20% of all risk
assessment cases received by the Commis-
sion during the time period. Circuit 7
(Newport News), added as a pilot circuit
along with Circuit 4 (Norfolk) in the spring
of 1999, contributed over 1,000 risk assess-
ment cases, or approximately 12% of all
cases received by the Commission during
the time period. Of the risk assessment
worksheets received, drug cases represent

nearly half of all offenses, with the large

Figure 47
Number and Percentage of Cases Received by Circuit

Circuit __Cases Percent
4 1,635 20.0%
5 733 8.9
7 1,007 12.3
14 1,711 20.9
19 2,219 271
22 882 10.8

79



Annual Report/2000

Figure 48

majority (45%) consisting of Schedule /11
drug offenses (Figure 48). Just over one-
third of all risk assessment cases sentenced
during the time period were larceny of-
fenses, while fraud offenses accounted for

about 17% of the risk assessment cases.

Not all fraud, larceny and drug offenders
are eligible for risk assessment. Offenders
recommended by the guidelines for proba-
tion with no active incarceration term are
excluded, since the instrument was de-
signed to assess the risk of offenders recom-
mended for confinement. Of the fraud,
larceny and drug cases received, 5,164 of
the 8,187 (63%) were recommended for
some period of incarceration by the guide-
lines. Offenders who do not satisfy the
Commission’s eligibility criteria are also
excluded. Offenders who have current or

prior convictions for violent felonies or

Number and Percentage of Cases Received by Primary Offense

Offense Cases Percent
Drug/Schedule 1/l 3,701 45.2%
Drug/Other 354 43
Fraud 1,416 17.3
Larceny 2,716 33.2
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whose current offense involves the sale of
an ounce or more of cocaine are not eligible
for risk assessment. Between December 1,
1997, and July 31, 2000, 3,972 offenders
satisfied the Commission’s eligibility criteria
and were deemed eligible for risk assessment
screening. It should be noted that for 673
of the eligible offenders the risk assessment
worksheet was not completed, despite the
offenders’ eligibility to participate in the

assessment project.

Offenders scoring nine points or less on the
risk assessment worksheet are recommended
for sanctions other than traditional incar-
ceration. Among the eligible offenders
screened with the risk assessment instru-
ment to date, 24% have scored at or below
the nine-point threshold and, therefore,
have been recommended for alternative
punishments. The average risk score for

screened offenders was 13 points.

Risk assessment cases can be categorized
into four groups based upon whether the
offender was recommended for an alterna-
tive sanction by the risk assessment instru-
ment and whether the judge subsequently
sentenced the offender to some form of
alternative punishment. Of the eligible

offenders screened with the risk assessment



instrument, 13% were recommended for
and sentenced to an alternative punishment
(Figure 49). Another 11% were sentenced
to a traditional term of incarceration de-
spite being recommended for an alternative
sanction by the risk assessment instrument.
In 19% of the screened cases, the offender
was not recommended for an alternative
punishment but was sentenced to one. Ap-
proximately 40% of the cases that fell into
this category, however, scored just over the
nine-point threshold (10 to 12 points).
This indicates that judges felt a portion

of offenders scoring just over the threshold
were also good candidates for alternative
sanctions. Nearly 56% of the screened
offenders were not recommended for an
alternative and judges concurred in these

cases by utilizing traditional incarceration.

Judges are not obligated to follow the rec-

ommendation of the risk assessment instru-

Nonviolent Offender Risk Assessment

Among those cases where a reason is cited,
nearly 12% of the time judges cite a
defendant’s refusal to participate in an al-
ternative sanction program. Virginia law
permits offenders to refuse certain pro-
grams. In 10% of cases where offenders are
recommended for an alternative but sen-
tenced to an incarceration period, the
judge notes the involvement of significant
monetary loss on the part of the victim.
Other reasons cited by judges for sentenc-
ing offenders to incarceration periods
rather than alternative sanctions include
the offender’s criminal record (9%), the
large quantity of drugs involved in the case
(9%), the defendant’s immetsion in drug
culture (7%), or previous or pending
charges against the defendant for similar

offenses (7%).

Figure 49

Recommended and Actual Dispositions to Alfernative Sanctions
ment. When offenders are recommended

| Rlsk Re_commendqﬁon

d

for an alternative but not sentenced to one, — e
Received Did Not Receive

judges are asked to communicate their rea- Alfernative Alfernative
. . Recommended
sons for not choosing an alternative pun- for Alfernafive 13.0% 11.4%

ishment. The reasons cited by judges may Not Recommended

help the Commission to identify circum- for Alfernative 19.3% 56.3%

stances in which judges disagree with the

risk assessment recommendation most
often. This information may be useful

in improving the instrument as a sentenc-
ing tool. In nearly three-quarters of these
cases, however, judges do not cite a reason
for choosing traditional incarceration

instead of an alternative sanction.
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Independent Evaluation of Risk Assessment

The National Center for State Courts
(NCSC), with funding from the National
Institute of Justice, is conducting an inde-
pendent evaluation of the development
and impact of the risk assessment instru-
ment. The purpose of this evaluation is

to help the Commission decide whether
to expand the risk assessment program
statewide. The evaluation has three goals:
1) to clarify the rationale for risk assess-
ment in Virginia and to evaluate the devel-
opment and overall design; 2) to evaluate
the implementation, use and effectiveness
of the risk assessment instrument; and

3) to conduct a recidivism analysis to de-
termine which offenders fail or succeed
after being diverted. Evaluation results
will help the Commission determine if
the instrument, as currently designed, can
effectively distinguish offenders more or
less likely to succeed on alternative sanc-
tions. In addition, the evaluation is using
a benefit-cost analysis to measure the pub-
lic cost implications of the greater use of
alternative sentencing options. The evalua-
tion project is in progress. The remainder
of this chapter discusses preliminary find-

ings of the evaluation.
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Judges, Attorneys, and Probation Interviews

During the summer of 2000, evaluators
visited the pilot sites to speak with judges,
Commonwealth attorneys, defense counsel,
and probation officers about the design
and use of the risk assessment instrument
(some judges and attorneys still remain to
be interviewed, as well as officials from

the Department of Corrections and the
Legislative branch). Respondents answered
questions about the appropriate use of
alter-native sanctions, the mechanics of the
risk assessment instrument, effects on local
legal cultures, recommendations for im-
provements to the program, and whether
they support expansion of the pilot project
statewide. Although responses and recom-
mendations varied by locality and occupa-

tiOl’l, some common themes emerged.

The judges and probation officers inter-
viewed generally support the idea of of-
fender risk assessment and are comfortable
with how the instrument was developed.
However, one of the larger concerns for
this group is that it is difficult for many
young males to qualify for alternative pun-
ishment. An unemployed, unmarried,
male under the age of 20 begins with a
score right at the recommendation thresh-
old, and any additional scoring makes
them ineligible for a diversion recommen-

dation. While they were aware that past



research shows this profile to be associated

with higher recidivism rates, they also felt

this was the group most in need of services.

Many respondents felt that the balance be-
tween offender 7isk and offender need should

be examined further by the Commission.

As a group, judges recommended that the
risk assessment be taken statewide if the
instrument is found effective during the
evaluation and if the demographic factors
(age, gender, etc.) are re-examined for evi-
dence that they remain linked with higher
recidivism rates. Judges also felt that it
would be useful to get feedback from the
Department of Corrections concerning
which state and local alternative programs

work best for different offender types.

Probation officers felt that the instrument
would be useful statewide if the demo-
graphic scoring factors were re-examined.

Probation officers liked the idea of an ob-

jective tool to assess offenders for diversion.

They felt the instrument helped “level the
playing field,” encouraging judges to use
similar factors when considering offenders
for diversion. Probation officers reported
that the instrument presented no signifi-
cant increase in workload, especially if a

pre-sentence report was ordered.

Nonviolent Offender Risk Assessment

Prosecutors did not generally support pro-
grams intended to divert offenders recom-
mended for prison under the guidelines.
Prosecutors believed alternative sanctions
were best suited for offenders needing a
first chance, usually in combination with

straight probation.

Defense attorneys supported the greater use
of alternative sanctions. However, some
suggested that more care was needed to
ensure that the sanction fit the offender
and that judges not indiscriminately en-
hance sentences by adding an alternative to
a jail or short prison sentence. Defense
attorneys also stressed that their clients like
the idea of “date certainty.” That is, of-
fenders can typically predict when they will
be released from jail or prison, but have
greater uncertainty about release dates from
state alternative programs like boot camp,

detention or diversion centers.

St. George Tucker served as justice of the
Virginia Supreme Court from 1804-1811.
His son, Henry St. George Tucker also
became a justice of the court. They were
one of three father-son combinations
among the roster of justices in the history
of the court. He resigned at age 59
overwhelmed by the workload.
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Figure 50

Offender Follow-Up

The purpose of the risk assessment instru-
ment is to identify nonviolent offenders
recommended for jail or prison by the
guidelines who are good candidates for an
alternative sanction. The strength of the
instrument is measured by whether the
individuals identified by the instrument
are (1) more likely to successfully complete
their imposed sanction and (2) less likely
to recidivate. The utility of the risk assess-
ment instrument is being evaluated by
following a group of diverted offenders
for at least one year following their sen-
tence to an alternative. A sample of of-
fenders, including those recommended
and those not recommended for diversion
by the risk assessment instrument, was
drawn from 5,158 drug, fraud and larceny
cases resolved in the six pilot sites between
December 1997 and September 1999.

Not all drug, fraud, and larceny offenders
are eligible for diversion through risk as-
sessment. Ineligibility is automatic when

the offender has a violent prior conviction

Recommendations and Alternative Sanctions Received
by Eligible Offenders

Alternative Sanctions

Result of rsk assessment  Received Not Received Total

Recommended 13.2% 10.5% 23.7%
Not recommended 19.8% 56.5% 76.3%
Total 33.0% 67.0% 100%
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(655 cases in the sample) or is charged
with a concurrent violent offense (62 cases
in the sample). In addition, a guideline
recommendation of probation excludes

an offender from consideration for risk
assessment—true for 1,920 offenders in
our sample. Finally, 478 offenders were
excluded from study because of problems
or inconsistencies found on the completed
risk assessment score sheets (including
missing information, errors and question

marks found on the form, etc.).

Forty percent (2,043 offenders) were found
potentially eligible for screening on the risk
assessment instrument. Figure 50 shows
the distribution of eligible offenders recom-
mended for diversion and whether or not
they received an alternative sanction.

Of these 2,043 eligible offenders, nearly
24% were recommended for diversion by
the risk assessment instrument. According
to the Commission’s data, 674 persons re-
ceived a diversionary sentence. These 674
offenders comprise 33% of the 2,043 cases
eligible for risk assessment screening. Of
the 674 offenders who received diversion,
40% had been recommended based on

their risk assessment score.



To generate a sample that could be used to
evaluate risk assessment, those offenders
with missing files, offenders who received
a prison sentence, and offenders with in-
complete information were removed. In
addition, seventy-five randomly selected
offenders from Fairfax County were ex-
cluded from the sample to reduce the data
collection costs while maintaining a repre-
sentative follow-up group. Therefore, the
final sample for evaluation consisted of 555
offenders eligible for risk assessment who re-
ceived an alternative punishment. An over-
view of this data selection process and the
types of offenses these offenders were con-

victed of can be seen in Figures 51 and 52.

Figure 51
Selection of Follow-up Group

Pilot site

Drug, fraud, & larceny cases sentenced in pilof sifes
12/97 - 9/99 .o 5,158

_Riusons fﬂ diversion ineligibility

Offender received probation ............cccoiiiiiiitiiniiniiciien 1,920
Problems/errors on WOTKShEE!S ........ooovivcimrieiieiicciine i 478
Violent prior 18COTA .........coovviiiiieciiiiieiniciiisines s sisiinneas 655
Violent additional OffENSE ..........comiierimimii e 62
Total ineligible 3,115
Remaining cases eligible for diversion: 5,158 - 3,115 = 2,043
Eligible offenders who received a diversion on guidelines ................ 674
All diverted offenders who could be fracked ..o 555

(removing cases for Fairfax sample, missing files, prison sentences, efc.)

Nonviolent Offender Risk Assessment

Evaluators traveled to the six pilot sites to
collect and code data on all 555 offender
files housed within local probation offices.
Local probation staff were extremely help-
ful in pulling files, defining acronyms, in-
terpreting entries, and providing support
during the entire data collection process.
The Department of Corrections manage-
ment was instrumental in facilitating this

intensive part of the project.

Figure 52
Type of Primary Offense for the 555 Follow-up Cases

. Fraud 28%

Drug 47%

Larceny 25%
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Data collection involved gathering informa-
tion about alternatives recommended, alter-
natives received, failure and success rates,
reasons for failure, critical dates, and post-
sanction criminal involvement. The tran-
sience of these offenders, especially in north-
ern Virginia and the Tidewater area, often

complicated the follow-up process.

In addition to probation officer records, staff
examined criminal history “rap sheets” for
all offenders in the sample. Data collectors
reviewed in-state and out-of-state rap sheets
to measure recidivism throughout the evalua-
tion period. Recidivism was measured as a
new arrest or conviction across several levels
of severity and types of crimes. A compre-
hensive picture of diverted offenders has been
prepared by merging the data collected from
probation officer files and the sentencing

guidelines database with the recidivism results.
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Preliminary Results from Offender Follow-Up

Each offender in the sample received a
combination of state and/or local sanctions.
Some form of probation was part of every
package of sanctions. For example, all of-
fenders sent to a diversion center are placed
on probation for a period of time following
the first program. With respect to state
programs, the type of sanctions most often
received were diversion and detention cen-
ters (36 offenders received sanctions that
included both). The most frequently im-
posed local sanction was jail with the sec-
ond most prevalent local sanction being
outpatient drug or alcohol treatment. The
different sanction types diverted offenders

received are shown in Figure 53.

Figure 563
Sanctions Received by Diverted Offenders

State Sanctions

[2100] o101 11o] 3 [N SPRSRR. - 7
Unsupervised Probation ..........cccccoeiinine. 128
Diversion Center ...........co.ummssscssscersnnres 18
Detention Cenfer ...........ocwveevmrrsrernecrencies 17
DAY REPOTNG ..vveeveesrnisiesisccacissesnnisiins S
ISP qusisisigiis 14
BoOE CaMP .iiveveiinsssinmmiaiimninianisissimasios 11
Local Sanctions

JOll i miem v 244
Outpatient Drug/AIconol ..........covcevcncriieien 133
WOTK REIBASE ...cviviiiiciciiiensi i, 44
Indefinite Probation .......... .39
Inpatient DIUg/AICONO! ......cevviiviiiiiiiiineiens. 36
Jail FArm i 26
Outpatient Mental Health ...............cooccocen 12
Drug Coum . sy msensuissesind
Inpatient Mental Health .....covivevirciniciniicnins 12



Of the 555 offenders tracked in the sample
320 (58%) were successful in completing
their package of alternative sanctions (Fig-
ure 54). Failures were due to technical
vio-lations (17%) and new crimes (25%)
committed during the sanction time period.
While program failure is only measured
during the actual alternative sanction time
period, an investigation into re-arrest rates
covers the time during and after the comple-
tion of the alternative program. As seen in
Figure 55, 33% of offenders were re-arrested
for any crime type. New non-felony arrests
represented 16% of the diverted offenders
in our sample, new felony arrests 20%, and
probation revocations 10%. These figures
do not sum to the total percent of new arrests
(33%) because it was possible for an indi-
vidual to be re-arrested for a non-felony, a

felony, and have their probation revoked.

Figure 54

Success and Failure During Alternative
Program Period

Success NN 55 %
Fail Technical N 17%
Fail New Crime I ERDRN 25%

Figure 55
Re-arrest During or After the Alternative Program

New Arrest [ 33%
New Non-felony Arrest NN 16%
New Felony Arrest NN 20%
Probation Revocation N 10%

Nonviolent Offender Risk Assessment

Preliminary analysis reveals that program
success and recidivism rates vary by risk
assessment recommendation. Figure 56
shows that offenders who were recom-
mended for an alternative sanction—scored
nine or less on the risk assessment instru-
ment—were more likely to be successful
(66%) than those offenders not recom-
mended—scored ten or more (53%).
Offenders scoring ten or more were more
likely to fail for both technical reasons and
for involvement in a new crime during

their sanction period.

Figure 56

Success and Failure During Alternative Program
Period by Risk Assessment Recommendation

Score 9 or less (recommended)

Success (NI 66%
Fail Technical N 13%
Fail New Crime R 21%

Score 10 or more (nof recommended)

Success (NN 53%
Foil Technical G 19%
Fail New Crime | NN g9,
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There are also noticeable differences in over-
all recidivism rates depending on whether
an offender scored above or below the di-
version threshold (Figure 57). Offenders
recommended for diversion are less likely
to have a new arrest (27%) as compared
to offenders not recommended (37%).

As such, offenders scoring ten or more on
the risk assessment instrument had higher
incidences of new non-felony arrests and

new felony arrests.

Figure 57

Recidivism Rates by Risk Assessment
Recommendation

Score 9 or less (recommended)

New Arrest NN 27%
New Non-felony Arrest N 12%
New Felony Arest I 169

Score 10 or more (not recommended)

New Arrest NG 37
New Non-felony Arrest I 9%
New Felony Arrest NN 229,
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Continued Evaluation

The central question of this evaluation is
whether risk assessment should be recom-
mended for implementation statewide.
There have been a number of questions
raised during field interviews and by the
Commission concerning possible modifi-
cations to the instrument before any state-
wide expansion occurs. How appropriate
is the current diversion threshold? Why
are some offenders succeeding on alterna-
tives while others are failing? Should the
threshold be moved to ensure 25% (or more)
of incarceration bound offenders are rec-
ommended for diversion? How much can
the threshold be moved before recidivism
rates begin to increase? Does age and prior
record play an important role in determin-
ing program success? The next few months
of analysis will address these questions and
a final report will be made available by the
Fall of 2001.



SABRE and the Sentencing Guidelines

Introduction

The Substance Abuse Reduction Effort
(SABRE) was a legislative initiative of Gov-
ernor Gilmore passed by the General As-
sembly which became Chapters 1020 and
1041 of the Acts of the Assembly 2000.
There were three major components to
final version of this legislation: (1) identifi-
cation of drug abusers to help ensure treat-
ment when applicable; (2) mandatory
minimum sentences for certain offenders
involved with the sale, distribution, manu-
facture, or transport of controlled sub-
stances; and (3) lengthy sentences for deal-
ers in large drug quantities. A part of this
legislation, the third enactment clause, di-
rects the Commission to review Virginia’s
sentencing guidelines regarding repeat drug
offenders, with special attention to the ad-
equacy of the guidelines recommendations in
deterring recidivism and ensuring that sub-
stance abuse screening and assessment and
criminal justice sanctions are integrated

with substance abuse treatment services.

Chapters 1020 & 1041 of The Acts of the Assembly 2000

That the Virginia Criminal Sentencing Commission shall
review the minimum discretionary felony sentencing guide-
line midpoint and the sentencing recommendation for con-
victions related to possessing, manufacturing, selling, giv-
ing, distributing, or possessing with intent to distribute a
Schedule I or II drug or marijuana when the defendant has
previously been convicted of such an offense. The
Commission’s review shall include an examination of whether
the minimum midpoint and the sentencing recommenda-
tion are adequate in deterring recidivism and insuring that
substance abuse screening and assessment and criminal jus-
tice sanctions are integrated with substance abuse treatment
services available through the Department of Corrections
and local corrections agencies and facilities. The Commissions
review shall be completed in time to make recommenda-
tions to the General Assembly on or before December 1, 2000.
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This chapter is organized into five parts.
The chapter begins with a review of actions
that have been taken by the Commission
with respect to the sentencing guidelines for
drug offenders. The second part considers
whether sentencing guidelines recommenda-
tions are adequate in deterring recidivism.
The third part discusses whether sentencing
guidelines recommendations are adequate to
ensure the opportunity for treatment. The
fourth part considers whether substance
abuse screening and assessment, criminal
justice sanctions, and substance abuse treat-
ment options are structured to work in an
integrated manner. The final part addresses
a related inquiry from the Northern Virginia
Regional Drug Task Force. The Task Force
requested that the Commission review the
sentencing guidelines recommendation for
offenses involving large amount of

methamphetimine.

Albertis S. Harrison, Jr., is one of two
former governors of Virginia who sat
on the court. He served as justice of
the Supreme Court from 1967-1982.
Harrison was the governor of Virginia
from 1962 to 1966. Harrison was also
one of two Virginia attorneys general
appointed to the bench.
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Actions by the Virginia Criminal Sentencing
Commission

The Commission was concerned that some
policy makers may not be fully cognizant of
the range or scope of actions that the Com-
mission has taken with respect to drug of-
fenders. Since 1996, the Commission has
implemented several changes to the sen-
tencing guidelines for drug offenders. The
Commission has also expanded the number
of drug offenses covered by the guidelines.
This section will revisit and update infor-

mation regarding those actions.

Longer Sentence Recommendations for
Second or Subsequent Sale of a Schedule I
or II Drug. An analysis of compliance of
no-parole cases sentenced through Septem-
ber 1998 indicated that the compliance rate
for a second or subsequent Schedule I or II
drug sale (1 count) was only 53%. Through-
out this chapter references to sale or sale-
related offenses identify crimes of manufac-
ture, sale, distribution, or possess with in-
tent to manufacture, sell, or distribute a
specified drug or group of drugs. Most

of the departures were aggravations, or sen-
tences above the guidelines recommended
range. One in three offenders convicted

of this offense were given terms in excess
of the guidelines recommendation. Only
14% of the departures were mitigations or
sentences below the guidelines range. After

additional analysis, the Commission elected



to increase the guidelines recommendation
for second or subsequent sales of a Sched-
ule T or 1T drug by nearly doubling the base
recommendation for one count of this of-
fense from 12 to 22 months. For offenders
with violent prior convictions, the increase
is more substantial. The Commission’s
goal was to bring sentencing guidelines
recommendations more in line with cur-
rent sentencing practice by increasing rec-
ommendations for convictions for second
or subsequent sale of a Schedule I or I
drug. This change was introduced in the

drug guidelines in July 1999.

In fiscal year (FY)2000, the results indicate
that the Commission’s goal may have been
achieved. Compliance for one count of this
offense has risen to 63%, with departures
much more evenly split between aggravated
(15.5%) and mitigated (21.8%) sentences.
The median sentence length has not
changed; at the time of the Commission’s
1998 analysis, the median sentence length

for one count was 36 months, the same as
observed in FY2000.

An impact of this guidelines change has
been a dramatic increase in the number of
offenders convicted for the specific crime
of second or subsequent sale of a Schedule
Lor I drug. In FY1997 through FY1999,
the average number of cases fluctuated
around 49 cases per year. The number of
cases has increased to 77 in FY2000, a rise

of 57% increase. The reason may relate to
y

SABRE and the Sentencing Guidelines

incentive. From a statutory point of view,
there is little difference between a statutory
maximum of 40 years for an initial sale of
a Schedule I or IT drug, and a life term
available for the second or subsequent
crime. Whether under the old parole-
based system or the newer no-parole, of-
fenders were seldom sentenced to the maxi-
mum term, so there was little to gain by
pursuing the enhanced penalty for the sec-
ond or subsequent sale. Indeed, based on
calendar year (CY) 1998 Pre/Post-Sentence
Investigation (PSI) data, only 15% of the
offenders eligible for conviction for a sec-
ond or subsequent sale of a Schedule I or II
drug were convicted under that portion of
the statute. When the Commission in-
creased the recommendation for repeat
cocaine sales, prosecutors have responded
by increasing prosecutions under the en-

hanced penalty.

Recommending Incarceration for More
Offenders Convicted of Possessing a Sched-
ule I/II Drug. An analysis of compliance
in FY1998 indicated that while the sen-
tencing for offenders convicted of posses-
sion of a Schedule I or II drug was highly
compliant (77%) with guidelines recom-
mendations, there was also an aggravation
rate (17%) nearly three times the mitiga-
tion rate. This pattern of compliance and
aggravation suggested that the guidelines
might be missing an important factor.
Subsequent analysis led to the following

Commission action.
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The Commission added a factor to both
Section A and Section B (worksheet for
probation or incarceration up to six months)
to be scored only if the primary offense is
for possession of a Schedule I or I drug
and the offender has two or more prior
convictions for either the sale (§18.2-248(C))
or possession (§18.2-250) of a Schedule I
or IT drug. On both worksheets, adding
this factor increases the likelihood that of-
fenders convicted of possessing a Schedule
I or II drug will be recommended for in-
carceration if they have previously been
convicted of two or more Schedule I or II
drug sale or possession offenses. This factor
was added to the drug guidelines in July
1999. In the first year of implementation,
compliance for the offense increased to
82%, while aggravation decreased to 11%.
Thus, although the departures still favor
aggravation (11% vs. 7%), the departure
pattern is more balanced and compliance
has improved. Of the 281 offenders in
FY2000 whose sentence recommendation
was increased by this change, 74% were
sentenced within the newly recommended

sentence range.
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Longer Sentence Recommendations for
Felons Selling 28.35 Grams or More of
Cocaine. For offenders convicted of sales-
related offenses involving 28.35 grams (1
ounce) or more of cocaine, the Commis-
sion added a factor to be scored on the drug
prison sentence length worksheet. If the
offender is convicted of the sale of cocaine,
and the amount of cocaine is 28.35 grams
or more, the recommended midpoint sen-
tence is increased by either three or five
years. The three-year midpoint increase
applies if the amount of cocaine is between
28.35 to less than 226.8 grams. The five-
year midpoint increase applies if the amount
of cocaine is 226.8 (1/2 pound) grams or
more. The intent of this change was to
increase the recommended sentence lengths
for offenders who sell larger amounts of
cocaine. Cocaine was the only drug type
targeted because it represents almost the
vast majority of Schedule I or II drug con-
victions in Virginias circuit courts. This
factor was added to the drug sentencing

guidelines in July 1997.

The result has been an increase in sentence
lengths for those affected by this sentencing
guideline change. For example, prior to the
drug amount factor’s inclusion, according
to the CY1997 PSI database, the median
sentence for those convicted of selling more
than 28.35 grams of cocaine was 18 months.
By comparison, the median sentence (middle
value, with half the sentences above and
half below) recorded in the sentencing

guideline database has been 48 months in



FY1998 and FY1999, and was 42 months
in FY2000. Looking to Figure 58, a simi-
lar pattern can be seen; after the guide-
lines change, offenders convicted of sale
of 28.35 grams or more of cocaine, were
less likely to be sentenced to 24 months
or less, and more likely to be sentenced to
more than 24 months. Those sentenced
in FY1997 were almost three times more
likely to be sentenced to no incarceration/

alternative sanction than those sentenced
in FY2000.

Compliance with the guidelines for offenders
sentenced with the drug amount enhance-

ment is 51% for FY1998 through FY2000.
Most of the departures are sentences below

the guidelines recommendation.

Figure 58

Sentences for Felons Selling 28.35 Grams or More
of Cocaine (FY1997-FY2000)
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Incarceration less than
12 months
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SABRE and the Senfencing Guidelines

Revised Scoring for Manufacturing
Marijuana. An analysis of compliance
indicated that while sentencing for manu-
facturing marijuana was largely within
sentencing guidelines recommendations
(71%), all of the departures were aggra-
vated (29%). This pattern of compliance
and aggravation suggested that the drug
guidelines worksheet might be missing an

important factor.

Upon further analysis, it was determined
that the primary offense scores were some-
what out of synch with recent sentencing
practices. Consequently, the Commission
revised the primary offense scores for manu-
facturing marijuana on both the prison in/
out and probation/incarceration up to six

months worksheets of the drug guidelines
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by adding points to the existing primary
offense score on both worksheets. As with
the possession of a Schedule I or II drug,
the Commission sought address the high
rate of aggravation; that is, sentences above
the guidelines recommendation. This revi-
sion was added to the drug sentencing

guidelines worksheets in July 1999.

Although the FY2000 compliance figures
for this offense are based on only 18 cases,
the pattern is promising. If these few cases
are telling, then both goals of the Commis-
sion’s adjustments were met. Aggravated
and mitigated sentences were evenly split
at 11%, achieving the sought after balance.
Meanwhile, the rate of compliance has in-
creased to 78%.

Risk Assessment for Drug Offenders. In
the 1994 Special Session, the General As-
sembly requested that the Commission
explore whether 25% of non-violent of-
fenders could be diverted from prison into
alternative sanction programs. After ana-
lyzing the characteristics and historical pat-
terns of recidivism of larceny, fraud and
drug offenders, the Commission developed
a risk assessment tool for integration into
the existing sentencing guidelines system.
The risk assessment instrument identifies
those offenders recommended by the
sentencing guidelines for a term of incar-
ceration who have the lowest probability

of being reconvicted of a felony crime.
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These offenders are then recommended for
sanctions other than traditional incarcera-
tion in prison. Use of the risk assessment
component of the guidelines system began
in selected circuits December 1, 1997 (see
the Nonviolent Offender Risk Assessment
chapter of this report for more details on

the project as a whole).

In the pilot circuits, the risk assessment
worksheet is completed for fraud, larceny
and drug offenders who are recommended
for some period of incarceration by the
guidelines and who satisty the eligibilicy
criteria established by the Commission.
Offenders with any current or prior con-
victions for violent felonies (defined in
§17.1-803) and offenders who sell an ounce
or more of cocaine are excluded from risk
assessment consideration. When the risk
assessment instrument is completed, of-
fenders scoring nine points or less on the
scale are recommended for sanctions other
than traditional incarceration. The instru-
ment itself does not recommend any spe-
cific type or form of alternative punish-
ment. That decision is left to the discretion
of the judge and may depend on program
availability. In these cases, judges are con-
sidered in compliance if they sentence with-
in the recommended incarceration range or
if they follow the recommendation for al-
ternative punishment. For offenders scoring
over nine points, the original recommenda-

tion for incarceration remains unchanged.



For drug offenders eligible for risk assess-
ment consideration, judges in the pilot
circuits have complied with cither the sen-
tencing guidelines recommendation or
with the risk assessment recommendation
78% of the time (see Figure 59). When
judges departed in risk assessment cases,
the sentence was a little more likely to be
aggravated (12.5%) than mitigated (9.2%).
This contrasts sharply with similarly situ-
ated offenders in non-pilot circuits (those
who meet all or nearly all of the eligibility
criteria for risk assessment). Only 69% of
such offenders in non-pilot circuits were
sentenced within the guidelines recom-
mended sentence range, while mitigated
sentences (22.9%) were almost three times
more likely than aggravated sentences
(8.3%). The difference between the pilot
and non-pilot circuits might be attribut-
able to the broadened definition of com-
pliance for judges in the pilot circuits; that
is, judges can sentence offenders to the rec-
ommended incarceration term or to an alter-

native sanction if one is recommended and

Figure 59

be considered in compliance with the guide-
lines. Nonetheless, not all of the difference
in compliance rates can be explained in this
manner. Less than two-thirds (60%) of
the difference in compliance rates can be
explained by differences in the definition

of compliance.

Much of the remaining difference may be
the result of judges using the risk assess-
ment instrument to screen offenders they
may be considering for alternative sanc-
tions. Certainly, the comparative pattern
of compliance is suggestive. The pilot cir-
cuits have a much lower mitigation rate;
even when controlling for the difference in
how diversions are treated for computing
compliance, the pilot circuits mitigate half
as often as the non-pilot circuits. Delving
deeper, those offenders in the non-pilot
circuits eligible for risk assessment evalua-
tion were sentenced to an alternative sanc-
tion program that includes substance abuse
treatment (detention center, diversion cen-

ter, boot camp, drug court, or to a local

Compliance for Nonviolent Risk Assessment Eligible Drug Offenders, FY1998-FY2000

Pilot Circuits
Mitigation 12.5%

Aggravation 9.2%

Compliance 78.3%

Non-Pilot Circuits

Mitigation 8.3%

Aggravation 22.9%

Compliance 68.8%
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treatment program) 21% of the time. By
comparison, in the pilot circuits, 21% of
the offenders found to be of low risk (rec-
ommended for an alternative sanction by
the risk assessment instrument) were sen-
tenced to same type of diversion programs,
but only 15% of the offenders found to be
of higher risk (not recommended for an
alternative sanction by risk assessment)
were similarly sentenced (see Figure 60).
These results indicate that when the risk
level is higher, that judges will reconsider
an initial inclination to divert an offender
from incarceration. This is one of the expli-
cit purposes of risk assessment. However, it
appears that judges are not yet utilizing risk
assessment to the same extent for re-evalu-
ating offenders they are initially inclined to
incarcerate, even when the risk score is low.
These results should not be of great sur-
prise. When a decision maker, such as a
judge, begins to use an empirically-derived

tool, it takes time to validate the tool with

Figure 60

Percent Sentenced fo Diversion Program with a
Substance Abuse Treatment Component,* FY1998-FY2000

NON-Pilot GIrCUIS .......cccoovviiiiiiii e 21%
Pilot Circuit - recommended for alfernative sanction ....... . 21%
Pilot Circuit - not recommended for alternative sanction .......... 15%

*Diversion programs with treatment components include detention center,
diversion center, boot camp, and local freatment programs.

96

experience, and when given a choice to
validate by erring on behalf of public safety,
and erring on the part of a convicted felon,

most judges would prefer public safety.

The National Center for State Courts in
Williamsburg, Virginia, has received a grant
from the National Institute of Justice, an
agency of the United States Justice Depart-
ment, to evaluate the development and
impact of the Commission’s risk assessment
instrument for nonviolent offenders. The
project will be the first comprehensive
evaluation that examines how risk assess-
ment and alternative sanctions are inte-
grated into a sentencing guidelines struc-
ture, and the effect this has on the criminal
justice system. Preliminary findings from
the National Center for State Courts evalu-
ation study are presented in the Nonviolent
Offender Risk Assessment chapter of this
report. These initial findings, which indi-
cate that the instrument provides judges
with useful information regarding offender
risk, are promising. Completion of the

evaluation is anticipated in 2001.

Recommended Use of Alternative Sanc-
tions. Offenders convicted for the distribu-
tion, sale, manufacture, or possession with
intent to distribute, sell, or manufacture of
one gram or less of cocaine who have no
prior felony record receive a dual sentenc-
ing guidelines recommendation under
current guidelines. In addition to the
prison recommendation that has been avail-

able since January 1, 1995, detention cen-



ter incarceration became an alternative sen-
tencing guideline recommendation in July
1997. Similarly, boot camp became an al-
ternative recommendation in July 1999.
When making the decision to add these
alternative sanctions as sentencing guidelines
recommendations, the Commission consid-
ered programmatic length of stay and the
existence of substance abuse treatment pro-
grams to be important factors. The purpose
of the Commission when making these re-
commendations was not to reduce the
punishment of first-time drug offenders.
Both of these programs involve confine-
ment of four to six months in a structured
environment and provide substance abuse
treatment programming. The unique treat-
ment options offered in these programs
may help reduce the recidivism rates of
these offenders. Boot camp was included
only after the duration of the program was
increased to four months, and the Depart-
ment of Corrections attested to the quality

of the treatment component.

Figure 61

Judges may sentence an offender convicted
of selling one gram of less of cocaine with
no felony prior record to the recommended
incarceration or order the offender to de-
tention center incarceration or boot camp
and still be in compliance with the guide-
lines. In these cases, 70% are in compli-
ance, with more than a third of this com-
pliance associated with sentences to one of
the recommended alternative sanction pro-
grams. About one in four of these offend-
ers received a mitigated sentence, neatly all
of which were for a sentence of probation
without incarceration. Only six percent of
these offenders were sentenced above the

recommended range.

Figure 61 presents a breakdown of the sen-
tences for first-time felons selling one gram
or less of cocaine by fiscal year. After the
Commission’s reccommendation, incarcera-
tions in excess of 12 months dropped sub-
stantially. Most of these cases were diverted

into detention center incarceration, the only

Sentences for First-Time Felons Selling 1 Gram or Less of Cocdine, FY1997-FY2000

23%
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alternative sanction that would not result in
a departure for a non-prison sentence in
FY1998 and FY1999. Indeed, when the
incarceration rate for those sentenced to
more than 12 months dropped in FY1999,
there was a corresponding increase for de-
tention center incarceration. However, in
FY1999, after boot camp incarceration
became an alternative guidelines recom-
mendation, there was no matked change

in its use as a sentencing option.

Expanded Number of Offenses Covered
by Sentencing Guidelines. Two drug of-
fenses were added to those covered by sen-
tencing guidelines in July 1999. The first
offense was the distribution, sale, manufac-
ture, or possess with intent to distribute,
sell, or manufacture an imitation Schedule
I or IT drug. The Commission’s recommen-
dation for this offense involved adding an
additional primary offense score to the
existing drug guidelines. In FY2000, there
were 111 cases observed. In the first year,
30% were recommended for a term of in-

carceration that includes prison, and the
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median sentence for those offenders was
one year. Compliance for this offense was
75%, with 16% of the cases aggravated
(sentenced above the guidelines recommen-
dation), and 9% mitigated (sentenced be-

low the guidelines recommendation).

The Commission also added the transport
of five or more pounds of marijuana into
the Commonwealth to the crimes covered
by the drug sentencing guidelines. As
above, the Commission’s recommendation
for this offense involved adding an addi-
tional primary offense score to the existing
drug guidelines. The guidelines ensure that
all offenders convicted of this crime are
recommended for a term of incarceration
that includes prison. Offenders with no
prior record are recommended for 19
months in prison. Those with a violent
prior record receive a significantly longer
recommendation. Compliance for this
offense in FY2000 was only 44%, with
most of the departures below the recom-
mended sentence range (44.4%). How-
ever, these compliance results must be in-
terpreted with caution, as there were only
nine cases in FY2000.



Sentencing Guidelines Recommendations
and Deterrence

Whether sentencing guidelines recommen-
dations are adequate to deter recidivism is
a complex question that cannot be fully
answered with available data. Virginia’s
sentencing guidelines only recommend a
criminal justice sanction. The likelihood
of recidivism for released drug offenders in-
volves the interplay of personal (e.g., addic-
tion, amenability to treatment, fear of detec-
tion, return to criminal activity) and crimi-
nal justice system (e.g., resources available
for detection, detection of criminal activity)
variables, as well as how long an offender is

tracked in the search for recidivism.

Deterrence is usually thought of as a re-
sponse to the likelihood of punishment.
There are two forms of deterrence, general
and specific. General deterrence is the extent
to which knowledge of criminal justice
sanctions prevents members of the general
population (not just those convicted of
crimes) from engaging in criminal behav-
ior. Specific deterrence, by contrast, is the
extent to which the threat or application

of punishment prevents a person previously
convicted of a crime from engaging in fur-
ther criminal behavior. Some believe that
the enhanced sentence recommendations
for offenders who have a violent prior record
have a deterrent effect, but that assumes
that the person considering an illegal act
knows that their prior record will trigger

an enhanced sentence recommendation.

SABRE and the Sentencing Guidelines

This is an effect that has not yet been
demonstrated empirically. However, the
Department of Corrections (DOC) is cur-
rently using an “Offender Notification
Cards” program designed to inform inmates,
about to be released from prison, of sen-
tence recommendation enhancements based
on the offender’s own prior record. The
National Center of State Courts is con-
ducting an evaluation study of this program.
This study will be looking for a specific
deterrent effect stemming from the Of-
fender Notification Card program. Any
deterrent effect associated with the sentenc-
ing guidelines recommendation should be
more pronounced when coupled with the

Offender Notification Card program.

Nonetheless, the Commission can report
on some bascline drug offender recidivism
rates. Although these cannot be used to
answer the question raised by the SABRE
enactment clause, it can provide the foun-
dation for a future analysis that seeks to
establish a trend in recidivism. The data
came from the Commission’s study on non-
violent risk assessment, and served as the
basis for the risk assessment instrument for
nonviolent offenders described above. The
full study collected information on offend-
ers convicted of burglary, drug, fraud, and
larceny crimes, who were released into the
community (sentenced to no incarceration,
or sentenced and released from either prison
or jail) between July 1, 1991 and Decem-
ber 31, 1992. These offenders were tracked
for three years following release into the

community. Recidivism was measured as
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a new conviction for any felony. Details of
the sampling methodology and data collec-

tion can be found in the Commission’s

1997 Annual Report.

Recidivism rates broken down by original
disposition type are found in Figure 62.
The overall recidivism rate was 19%, and
varied by type of sanction originally im-
posed. When the offender had been sen-
tenced to no incarceration or probation,
the rate was only 14%. However, 19% of
those sentenced to jail were reconvicted
within three years, as were 27% of those
originally sentenced to prison. Although
these differences may reflect the experience
and ability of judges to ascertain which
offenders are more likely to re-offend, hence
merit the more severe criminal justice sanc-
tion, there may be a number of other fac-
tors (both related and unrelated to a judge’s
decision) reflected in the disposition type/
recidivism association. For example, of-
fenders with longer prior records are more
likely to receive a prison term, but research
has shown repeat offenders are also more

likely to recidivate once released.

Figure 62
Recidivism Rates by Type of Original Disposition

Probation/No Incarceration .................. 13.8%

JAIl 18.6

PrISON ©.vvivvieiiiciiiiee i ersee e 26.5
Overall 19.0%

Offenders Released July 1991 through December 1992
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Figure 6 presents the observed three-year
recidivism rates by original offense. Of-
fenders who were convicted for a subse-
quent sale of a Schedule I or IT drug were
far more likely to be re-convicted within
three years than any other drug offender;
at 41%, these offenders were more than
twice as likely as the average drug offender
to be re-convicted. As noted above, these
offenders were targeted for longer sentence
recommendations beginning in July 1999.
Offenders originally convicted of selling
an imitation Schedule I or IT drug were the
next most likely to be reconvicted within
the follow-up period, at 33%. An offender
with an original offense of sale of '/2 ounce
to five pounds of marijuana was the least
likely to recidivate (9% of these offenders
were reconvicted, about half the rate as the
average). Most of the remaining offenders,
with original offenses reported in Figure 63
(possession, sale, or sale for accommoda-

tion of a Schedule I/II drug), were reported

Figure 63
Recidivism Rates by Selected Offenses

Sale of Sch. I/ll Drug, Subg. Ofiense [ INEEEG 41.4%
Sale of imifation Sch. 1/l Drug [N 33.2%
Sale of Sch, I/Il Drug (NN 21.3%
Sale of Sch. I/l Drug, Accomodation [N 19.2%
Possess Sch. /1l Drug NI 17.3%
Sale of Marijuana, 1/2 0z. to 5 Ibs. M 9%



with recidivism rates of 17 to 21%; these
rates are close to the average reported for

this sample.

Nonetheless, it is important to remember
that there are a number of reasons why
there can be no definitive answer about the
relationship between sentencing guidelines
and deterrence. To begin, deterrence is hard
to measure. General deterrence is virtually
impossible to detect from the overall popu-
lation. Measuring general deterrence re-
quires researchers to determine whether the
absence of criminal behavior in a person is
due to deterrence, or some other predispo-
sition not to commit a crime, or, if in com-
bination, the proportion of the absence
attributable to deterrence. In an artificial
setting, it is possible to determine whether
a general deterrence effect may occur, but
the effect cannot be generalized to the
overall population. Specific deterrence can
be measured, but the scope of the experi-
ment needs to remain small and focused.
A good example is the “Offender Notifica-
tion Cards” program. The start date of the
program was well defined, so pre and post-
test groups could be identified. The “ex-
perimental” condition was well defined,
either the inmate was provided the infor-
mation on the card before release, or not.
And the other study variables (i.e., offender
demographics, offense characteristics, prior
record, length of follow up after release)
can be well controlled, so that any non-
random effects can be accounted for with

a measured degree of certainty.

SABRE and the Sentencing Guidelines

Although the deterrent effect of sentencing
guidelines is difficult to measure, it is clear
that Virginia’s truth-in-sentencing system
and the truth-in-sentencing guidelines are
having an incapacitation effect. Virginia’s
truth-in-sentencing laws mandate sentenc-
ing guidelines recommendations for violent
offenders (those with current or prior con-
victions for violent crimes) that are signifi-
cantly longer than the terms violent felons
typically served under the parole system,
and the laws require felony offenders, once
convicted, to serve at least 85% of their
incarceration sentences. Since 1995, the
Commission has carefully monitored the
impact of these dramatic changes on the
state’s criminal justice system. Overall,
judges have responded to the sentencing
guidelines by complying with recommenda-
tions in three out of every four cases. More-
over, there is considerable evidence that the
truth-in-sentencing guidelines are achieving
the goal of longer prison terms for violent
offenders. In the vast majority of cases,
sentences imposed for violent offenders
under truth-in-sentencing provisions are
resulting in substantially longer lengths of
stay than those seen prior to sentencing
reform. In fact, a large number of violent
offenders are serving two, three or four
times longer under truth-in-sentencing than

criminals who committed similar offenses
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did under the parole system (see the Im-
pact of Truth-in-Sentencing chapter of this
report for additional detail). Thus, the
truth-in-sentencing guidelines have resulted
in the incapacitation of violent offenders
for longer periods of time. Yet, the rela-
tionship between this incapacitation effect
and any deterrent effect can be difficult to

examine through scientific measurement.

Finally, the impact of drug addiction on
the potential deterrent effects of sentencing
guidelines and criminal sanctions is unclear.
Criminal sanctions alone may not be enough
to deter some addicted offenders from re-
peat criminal behavior. For some offend-
ers, the addiction drives the crime, either
by the act of possessing the drug, or the
need to generate cash through theft or drug
sales in order to purchase more drugs for
personal use. The treatment component of
the SABRE legislation is aimed at this type
of offender with the objective of reducing

recidivism by treating the addiction.
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Sentencing Guidelines Recommendations
and the Opportunity for Treatment

To address whether sentencing guidelines
recommendations are adequate to ensure
the opportunity for substance abuse treat-
ment, it is important to have an under-
standing of what treatment services are
available, both through the Department
of Corrections (DOC) and the Community
Services Boards (CSB). CSBs are the local
government agencies responsible for over-
sight and coordination of substance abuse
services. Figure 64 presents substance abuse
service and program information drawn
from DOC’s “Substance Abuse Services
Glossary” card and the Department of
Mental Health, Mental Retardation, and
Substance Abuse Services' “Community
Service Board Substance Abuse Services

Reference Guide.”

The time required to complete a substance
abuse treatment program varies from pro-
gram to program. Frequently, an offender’s
treatment program will consist of multiple
services or programs. The substance abuse
treatment program for most offenders ranges
from 18 to 24 months for those undergo-
ing treatment in a Therapeutic Commu-
nity, and six to 12 months for those under-
going other forms of treatment. The deci-
sion of how to treat an offender for sub-
stance abuse is based on a combination of
the severity of the offender’s addiction and
the duration of the offender’s criminal jus-
tice sanction (incarceration and/or proba-

tion). The simple answer, then, is that



because the offender’s treatment program

is tailored to fit within the criminal justice
sanction, an offender will always have the
opportunity to be treated for substance
abuse. According to DOC, all offenders in
the institutions identified as needing sub-
stance abuse treatment receive at least sub-
stance abuse educational and/or sclf-help
group services. Within the institutions, the
limiting factor is length of stay. To partici-
pate in a Therapeutic Community, not only
does the offender need to qualify on the
basis of addiction severity, but must also be
sentenced to a minimum of two years so
that the offender has enough time to be
placed in the program and to complete the
treatment phases. DOC has also developed
a process to allow for a more seamless tran-
sition from treatment in the institutions to
treatment in the community. This process
includes improved communication among
treatment and supervision staff (e.g., the
revised Therapeutic Community Status
Change Form). Similarly, for offenders
not sentenced to prison, the factor limiting
treatment is primarily the length of stay in
jail (if any) combined with the duration of

supervised probation.

The opportunity to complete treatment
may be enhanced for offenders sentenced
fot crimes committed on or after July 1,
2000. When an offender is sentenced to a
term of active incarceration, under the re-
vised §19.2-295.2, judges are required to

either suspend at least six months of an

SABRE and the Senfencing Guidelines

imposed sentence, or order the offender to
complete a post-release supervision for a
term of at least six months, but no more
than three years. The sentencing judge has
jurisdiction over the suspended time, while
the Parole Board has jurisdiction over post-
release, and either can order continuation
of substance abuse treatment for an of-

fender under their control.

The sentencing guidelines do not provide
any specific recommendation for the length
of a probationary term or treatment pro-
gramming. A judge has wide discretion in
making a sentencing decision. The judge
can order the offender to participate in
treatment, and completion of probation
can be made contingent on meeting certain
conditions, any of which can be imposed
without the sentencing guidelines making a
specific recommendation. Nonetheless, the
more information a judge has about a par-
ticular offender and the choice of treatment
programs, the better able that judge is to
ensute that the offender has the opportu-
nity to complete recommended and/or
ordered treacment. The public safety needs
of the community must be weighed with
the treatment needs of the offender in order
to provide the best balance of criminal jus-

tice sanctions and substance abuse treatment.
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Figure 64

Substance Abuse Services and Programs in Virginia

§ervice
Crisis Stabilization
Drug/Alcohol Testing

Relapse Prevention

Seif Help

Medical Detoxification

Social Defoxification

Halfway House

Methadone Defoxification

Methadone Maintenance

Case Management

Education

Day Treatment/
Partial Hospitalization

Outpatient
Motivational Treatment
Intensive Substance Abuse

Outpatlent Services

Outpatient Group
Counseling

Intensive Outpatlent
Counseling
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Program Description

Services, available 24 hours per day and seven days per wesk, that provides crisis infervention, sfabilization.

Unannounced, random sampling throughout freatment and supervision period.

Open enroliment group af least 12 weeks of offenders who have completed a substance abuse
treatment program. Includes education in identifying high-risk drug use situations and opportunities to
plan a strategy to cope with and manage these high-risk situations.

Participants organize, form and conduct groups fo assist and support each other fo maintain sobriety
and sustain recovery.

24-hour staff monitored medical sefting detoxification, supervised by health care professionals and
medical backup. Referral to continuing care and Case Management included.

24-hour staff monitored social seffing detoxification. Referral fo continuing care and Case Management
services included.

24-hour supervision. Group and individual counsaling, self help, vocational, occupational, educational
and substance abuse education services. Discharge planning, follow-up care plan, case managerment
and drug/alcohol

Outpatient treatment combined with the administering of methadone.
Outpatient freatment combined with the administering of methadone as a substitufe narcotic drug.

Services include: identifying and reaching out to potential consumers; assessing needs and pianning
services; linking the individual fo services and supports; assisting the person directly to locate, develop
or obtain needed services and resources; coordinating services with other providers; enhancing
community integration;

Usually consists of Didactic groups which may address Ihe following : Addictive Process, Physiological
and psychological effects of Addiction and Substance Abuse, Effecls of Substance Abuse on Olhers,
Addiction and Criminality, Behavior Change, Denial and Defense Mechanisms, Twelve Step/Support
Programs, Recovery, HIV/AIDS Prevention, Relapse Prevention and the freaiment process.

Provides structured programs of mental health, mental refardation, or substance abuse freatment,
activity, or training services, generally in clusters of ftwo or more continuous hours per day, mulfiple
days per week fo groups or individuals in a non-residential setting.

Provided fo consumers on an hourly schedule, on an individual, or family basis, and usually in a clinic
or similar facility or in another location.

A course of mofivational treatment may involve a single session, but more typically four or eight
sessions; and it may be repeated, if necessary, as long as repefition is clinically indicated.

Infensive outpatient services include multiple group therapy sessions during the week as well as
individual and family therapy, consumer monitoring, and case management

The service should be based on the individual treatment plan and acceptable behavior.

The service provides nine hours per week fo include process groups, psych-educafional groups and
one-on-one counseling if necessary for a minimum of six weeks.
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Service

Peer Support Group
Intensive In-home
(adolescents)

Halfway House

Supervised Substance
Abuse Services

Diversion Center

Boot Camp

Detention Center

Therapeutic Community

Transitional Therapeutic

SABRE and the Sentencing Guidelines

Program Description

The service is led by former therapeutic community participants following an established format, and
facilitated by frained probation officers. The service includes personal sharing, problem solving, group
planning, continued behavior change, social support, and helping self by helping ofhers.

These services provide crisis freatment; individual and family counseling; life, parenting, and
communication skills; case management activities and coordination with ofher required services; and
24 hour per day emergency response.

24-hour supervision. Group and individual counseling, self help, vocational, occupational, educational
and substance abuse education services. Discharge planning, follow-up care pian, case management
and drug/aicohol

Less intensive residential services that may include: supervised apariments and domicitiary care.

The program involves a four to six month minimum-security facility designed for those who do nof
require long-term incarceration, but who many not do weil in a community seffing without intervention.
The program provides remedial education (GED), substance abuse education, life skills (e.g., job
readiness), parenting, and other special topic groups. Employment in the private sector and community
service are infegral parts of the program. Intensive supervision is provided upon release.

The program involves 120-day military-style regimen. The program provides basic education (GED),
substance abuse education, and life-skills development. Public service white at camp is an infegral
part of the program. Intensive supervision is provided upon release.

The program invalves a four fo six month minimum-security facility for those who do not perform wefl
in the community, and do not require long-term incarceration. The program provides structure and
discipline, remedial education (GED), life-skills development and substance abuse education. Work on
public projects is an integral part of the program. Intensive supervision is provided upon release.

The service is a highly structured residential program designed to habilitate drug users through
development of individual accountability. The program has several phases, and length of stay is based
on progress. Phase ! is orienfation. Phase Il is re-socialization. Phase Ill is maturafion role modeling.
Phase IV is re-eniry skill development with community based activifies. The final phase occurs in a
separate program, fransitional therapeutic community.

The service is Phase V of the therapeutic community program and involves residential transition. The
service provides a gradual release process based on responsible behavior, and includes employment,
as well as the development of peer support group skills.

*Department of Corrections ~ **Community Services Boards

legend ES Emergency Services
CS Community Supervision Services
0S Oulpatient Services
IS Inpatient Services
RS Residential Services
I Institutional Services
IC  Both Institutional and Community Supervision Services
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Integration of Screening and Assessment,
Criminal Justice Sanctions and Treatment
Services

During the 1998 session of the General
Assembly, legislation was passed that re-
quired many offenders, both adult and
juvenile, to undergo screening and assess-
ment for substance abuse problems related
to drugs or alcohol. A goal of this legisla-
tion was to provide judges with information
relating to the substance abuse problems
and treatment needs of an offender before
the court, so that the balance between
public safety and treatment needs could

be addressed more fully at sentencing.

The new law targets all adult felons con-
victed in circuit court and adults convicted
in general district court of any drug crime
classified as a Class 1 misdemeanor (§18.2-
251.01 and $19.2-299.2). Juvenile offend-
ers adjudicated for a felony or any Class 1
or 2 misdemeanor also fall under the screen-
ing and assessment provisions (§16.1-273).
Under the new law, these offenders must
undergo a substance abuse screening. If
the screening reveals key characteristics

ot behaviors likely related to drug use or
alcohol abuse, a full assessment must be
administered. Assessment is a thorough
evaluation. Results of comprehensive as-
sessment can be used for developing treat-

ment plans and assessing needs for services.
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Different screening and assessment instru-
ments ate used for the adult and juvenile
populations. The General Assembly
authorized a six-month pilot period (July-
December 1999) to test implementation
of the provisions. The screening and
assessment program began on a statewide
basis January 1, 2000.

An Interagency Drug Offender Screening
and Assessment Committee was formed to
oversee the implementation and subsequent
administration of this program. The ex-
pressed goals of this committee include:
(1) to enhance sharing of pertinent infor-
mation across stages in the criminal justice
system while adhering to confidentiality
requirements; (2) assist in the development
and enhancement of Memorandums of
Agreement and Memorandums of Under-
standing between agencies; (3) assist in the
development and enhancement of contracts
with private treatment providers; and (4)

reduce duplication of activities and services.

Although §18.2-251.01 requires that all
felons undergo screening and, if indicated,
an assessment for substance abuse prob-

lems, cutrent Code does not specify at

what point in the criminal justice process
screening and assessment must be adminis-
tered. Section 19.2-299 only specifies that
a screening must be performed as part of
any pre-sentence report ordered by the
court. In FY1997, pre-sentence reports
were completed in two-thirds of new felony

cases sentenced in Virginia’s circuit courts.



The rate at which judges order pre-sentence
reports varies considerably from court to
court. Thus, many judges continue to
sentence felony offenders without the
benefit of information regarding the
offender’s substance abuse problems and

treatment needs.

After discussions with staff members from
the Departments of Corrections (DOC),
Criminal Justice Services (DC]S), and
Mental Health, Mental Retardation, and
Substance Abuse Services (DMHMRSAS),
it is clear that there is some degtee of inte-
gration among the three components
(screening/assessment, criminal justice
sanctions, and treatment services). For
some offenders, the first layer of integration
occurs at sentencing. In the pre-sentence
phase, screening (Simple Screening Instru-
ment) and assessment (Addiction Severity
Index) are administered, with the results
provided to the judge as part of the pre-
sentence investigation report. The judge
also has access to the sentencing guidelines
recommendation and information about
the various substance abuse treatment op-
tions available locally (typically through the
Community Setvices Board) and DOC.
The second layer of integration occurs dur-
ing the transition from treatment while in a
DOC institution to local treatment. For
inmates released into the community, pro-
bation and parole officers have electronic
access to the Inmate Progress Reports
(IPR), which provides information on the

released inmate’s progress while in a DOC

SABRE and the Sentencing Guidelines

institution, the program participation, and
recommendations for follow-up services.
Although an IPR is an annually updated
report, recently there has been an emphasis
on having the IPR updated shortly before
releasing an inmate. For example, the IPR
for inmates released from a Therapeutic
Community (TC) will be updated to in-
clude current information on their “phase”
progress in the Therapeutic Community
program, any special parole or probation
conditions (including entry into the resi-
dential transition phase of TC), and any
specific aftercare needs. For offenders sen-
tenced to jail or probation, integration de-
pends on communication between judges,
jail officials, probation officers, and local

treatment staff.

While the framework for integration exists,
the actual degree of integration could be
improved. From the Commission’s per-
spective, the greatest barriers to integration
seem to be lack of communication and
misperceptions about state and federal con-
fidentiality laws. For the integration of
substance abuse treatment and criminal
justice sanctions to be effective, informa-
tion must flow between the treatment pro-
gram and the criminal justice system. Every
decision maker in the criminal justice sys-
tem needs detailed information to make the
best decision, not only for offender, but

also for the public safety.
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For example, most drug court programs
rely on detailed treatment information
flowing regularly to the judge, prosecutor,
and defense attorney. This information,
which includes the offender’s attendance
record and the results from drug testing,
enables the drug court judge to “work
with” the defendant. A good performance
should earn praise, while a poor perfor-
mance rates a minimum reaction of criti-
cism, yet may also result in punishment.
The treatment program must be able to
disclose information about offender to the

criminal justice system.

Any program that specializes, in whole or
in part, in providing treatment, counseling,
and/or assessment and referral services for
patients with alcohol or drug problems
must comply with the Federal confidential-
ity regulations (42 U.S.C. §§290dd-3 and
ee-3 and 42 Code of Federal Regulations,
Part 2). Although the Federal regulations
apply only to programs that receive Federal
assistance, this includes organizations that
receive indirect forms of Federal aid such
as tax-exempt status, or State or local fund-
ing coming, even in part, from the Federal
government. Nonetheless, information
protected by the Federal confidentiality
laws and regulations may always be disclosed
after the offender has signed a proper con-
sent form. Furthermore, Federal regula-
tions also permit disclosure without the
offender’s consent in several limited situa-
tions (e.g., medical emergencies, under a

court’s special authorizing order, communi-
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cation among substance abuse treatment
program staff). Disclosures to an autho-
rized criminal justice agency are permissible
once a defendant has signed a criminal jus-

tice system consent form (§2.35).

The problem is that many do not fully un-
derstand the confidentiality regulations.
For example, access to the assessment re-
sults has not been consistently available to
CSB treatment service providers. Even
when DOC has a signed “Consent to Re-
lease Medical Information” form (DOC
703-A), both Probation Officers and CSB
service providers have expressed a concern
that communicating more than the sum-
mary assessment results may compromise
an offender’s confidentiality. Consequently,
Probation Officers and CSB service provid-
ers each assess the offender, and when a
judge wants to know more details about the
assessment results, the probation officer adds
the information to the “Personal History”

narrative of the pre-sentence report.

Kenneth Batten of the Office of Substance
Abuse Services, DMHMRSAS, views the
problem as one of training and communi-
cation. Therefore, in November 2000, the
agency scheduled workshops on confidenti-
ality for those criminal justice programs
involved in the SABRE initiative, including

the screening and assessment of offenders.



However, conclusions regarding the inte-
gration of screening and assessment, sub-
stance abuse treatment, and criminal justice
sanctions may be premature. Substance
abuse screening and assessment for offend-
ers began on a statewide basis on January 1,
2000. Many treatment services are now
being expanded due to the influx of fund-
ing as a result of the SABRE legislation that
became law on July 1, 2000. DOC has
recently made changes to both its intake
and transfer forms to aid in its ability to
communicate information about an inmate
both within institutions, and upon release
from the institutions. Officials at DOC
feel that there is now a good framework for
treatment in place, as well as a way to iden-
tify those most in need of treatment. Time
is needed to locate and fill any remaining
gaps in coverage. Furthermore, DCJS’
Criminal Justice Research Center has been
assigned the task to evaluate the screening
and assessment program over the next two

to three years.
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Northern Virginia Regional Drug Task Force

In a letter, the Northern Virginia Regional
Drug Task Force requested that the Com-
mission consider enhanced sentence recom-
mendations for distributors of methampheti-
mine. In particular, the Task Force was
requesting enhanced sentencing recommen-
dations for larger amounts of methampheti-
mine similar to those for cocaine. Accord-
ing to the letter, they believe “... that
changing the guidelines would greatly

assist with the prosecution of these dis-
tributors on the state level.” There are a
number of questions unanswered by the
letter. For example, where would the
thresholds be drawn for large amounts of
methamphetimine? How would adding a
drug amount factor for methamphetimine
assist with prosecution? The answers to
these questions would help shape the

Commission’s response.

Based on the supporting materials provided
(an intelligence bulletin on “Mexican drug
trafficking organizations in the Mid-Atlan-
tic region,” and newspaper articles), the Task
Force seems to be concerned with seizures
of methamphetimine in the range of 100
grams. According to the intelligence bulle-
tin report, dated October 1999, “(s)lightly
more than one year ago, seizures of metham-
phetimine in the 100-gram range were con-
sidered very significant. ...Since that time,

multi-pound methamphetimine seizures
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have become the standard” (p. 4). The
bulletin goes on to identify specific Vir-
ginia counties and independent cities in
the Shenandoah Valley as being the loca-
tion of a large methamphetimine seizure or

the destination of such a seized shipment.

An examination of recent data from the
Pre/Post-Sentence Investigation (PSI) data-
base found only three offenders convicted
for a drug crime involving 50 grams or
more of methamphetimine; no offenders
were convicted with 100 or more grams

of methamphetimine in Virginia’s circuit
courts. However, the data reported in the
intelligence bulletin indicate that there are
arrests for these large amounts of metham-
phetimine. As these offenders are not be-
ing convicted in state coutts, their convic-
tions should be found in the federal court
system. Given that these offenders are
arrested and convicted for crimes commit-
ted within the Commonwealth by a Task
Force whose law enforcement agents in-
clude state and local officers, then the only
thing preventing their prosecution in state

courts is a discretionary choice of venue.

At the federal level, the sentencing within
the U.S. Sentencing Commission’s guide-
line recommendation is mandatory, and
the amount of the drug (regardless of drug
type) enhances this recommendation. At
the state level, the Virginia Criminal Sen-

tencing Commission’s guidelines recom-
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mendation is advisory, compliance is
voluntary on the part of the judges, and
the amount of methamphetimine does not
change the recommendation. Only if an
offense at conviction carries a mandatory-
minimum term, will the prosecutor be
certain of incarceration in one of the Vir-
ginia state courts. It is uncertain how add-
ing a drug-amount factor to Virginia’s sen-
tencing guidelines would ensure certainty
of incarceration, and thus, there would still
be no incentive to prosecute these offend-

ers in state courts.

However, the SABRE legislation, passed by
the 2000 General Assembly, may provide
the Task Force with the sought after tools.
A portion of SABRE targets methampheti-
mine offenses involving 100 or more grams.
Three crimes are defined by SABRE that
explicitly lists methamphetimine as a trig-
gering drug; two apply when the amount
consists of 100 or more grams, while the
third applies to offenses involving 250 grams
or more. SABRE also provides for manda-
tory minimum sentences for these new
offenses. In addition, there are two other
mandatory minimum provisions available
through the SABRE legislation that could
be used to prosecute methamphetimine
traffickers. Therefore, prosecutors have the

desired certainty of incarceration element.



First, §18.2-248(H) provides for the distri-
bution, sale, manufacture, or possession
with intent to distribute, sell, or manufac-
ture 100 or more grams of methampheti-
mine or 200 or more grams of a mixture
containing methamphetimine to be pun-
ished as a felony carrying a term of 20 years
to life. A 20-year sentence is mandatory,
which can be suspended only if the offender
meets all five of the following conditions:
(1) the offender has no violent prior record;
(2) the current offense did not involve vio-
lence or a firearm; (3) the current offense
did not result in a serious injury or death;
(4) the offender was not a leader in the
current offense, nor a part of a continuing
criminal enterprise; and (5) the offender
cooperates to the fullest ability. This stat-
ute may be applied even when the offender
has not been observed actively trying to
manufacture, sell, or distribute the meth-
amphetimine. Under Virginia case law,
when the intent to distribute is based upon
circumstantial evidence, Hunter v. Com-
monwealth (213 Va. 569, also see Dukes v.
Commonwealth, 227 Va. 119) found that
“... quantity, when greater than the supply
ordinarily possessed by a narcotics user for
his personal use, is a circumstance which,
standing alone, may be sufficient to sup-
port a finding of intent to distribute.”
Thus, arresting an offender with 100 or
more grams of methamphetimine, an
amount that the General Assembly has
implied under §18.2-248(H) to be signifi-
cantly greater than a user’s ordinary supply,
should be sufficient to convict under the
SABRE provisions.

SABRE and the Sentencing Guidelines

Second, the distribution, sale, manufacture,
or possession with intent to distribute, sell
or manufacture 100 grams to less than 250
grams of methamphetimine or 200 grams
to less than one kilograms of a mixture that
includes methamphetimine as part of a
continuing criminal enterprise is a felony
carrying a penalty of 20 years to life. A
20-year sentence is mandatory, and cannot

be suspended for any reason.

Third, the distribution, sale, manufacture,
or possession with intent to distribute, sell
or manufacture 250 or more grams of metha-
mphetimine or one kilogram or more of a
mixture that includes methamphetimine as
part of a continuing criminal enterprise is a
felony carrying a penalty of life. The life
sentence is mandatory, and can be reduced
to 40 years only under the condition of
substantial cooperation. No further reduc-

tion is allowed under the SABRE provisions.

Fourth, under §18.2-248(C), the subse-
quent manufacture, sale, distribution, or
possession with intent to manufacture, sell,
or distribute a Schedule I or II drug (in-
cluding methamphetimine) is a felony car-
rying a penalty of five years to life. The
SABRE legislation added for the third or
subsequent conviction, a mandatory mini-
mum of three years, which cannot be sus-

pended for any reason.
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Fifth, transporting one ounce or more of a
Schedule I or II drug into the Common-
wealth is punishable under §18.2-248.01
as a felony for a term of five to forty years.
Mandatory minimums were added for this
crime by the SABRE legislation. A first
conviction carries a three-year mandatory
minimum term, while a subsequent con-
viction carries a 10-year mandatory mini-
mum. In both instances, the mandatory
minimum sentence cannot be suspended

for any reason.

In sum, the crimes raised by the Northern
Virginia Regional Drug Task Force are
completely subsumed under the SABRE
legislation. The Virginia Criminal Sen-
tencing Commission already has a policy in
place with respect to mandatory minimum
sentences. Under the Commission’s policy,
those who prepare guidelines are instructed
to replace any part of the sentencing guide-
lines recommendation that is less than an
existing mandatory minimum with the
mandatory minimum. Given the enact-
ment of SABRE and the Commission’s
existing policy relating to mandatory mini-
mum sentences, there should be no need
for the Commission to enhance its recom-
mended range of penalties further for
crimes involving large amounts of

methamphetimine.
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Conclusion

The Commission has concluded that no
further action regarding the sentencing
guidelines for drug offenders is needed at
this time. Existing data are inadequate to
examine whether sentencing guidelines
recommendations deter recidivism among
drug offenders. Second, sentencing guide-
lines recommendations do not interfere
with an offender’s opportunity for sub-
stance abuse treatment. The judge, in
Virginia, retains discretion to tailor an
offender’s sentence, conditions for supervi-
sion and treatment requirements. Once
sentenced, each offender’s program of
treatment is tailored by the offender’s ad-
diction severity and the imposed criminal
justice sanction. Indeed, treatment needs
can vary considerably, therefore a uniform
sentence recommendation may not be in
the best interests of cither the offender or
the criminal justice system. However, the
Commission has always taken the position
that a judge should be provided with as
much information as possible, so that the
best sentencing decision can be made.
Every felon should be subjected to a sub-
stance abuse screening, and, if necessary,
assessment, prior to the sentencing hearing.
However, under current practice, not all
felons are screened and assessed prior to
sentencing. Third, conclusions regarding
the integration of substance abuse screen-
ing and assessment, criminal justice sanc-
tions, and substance abuse treatment are

premature. There are a number of recent



changes (some brought about by the
SABRE legislation in July 2000) affecting
integration that are not yet fully imple-
mented. Furthermore, DCJS has been
assigned the task to evaluate the screening
and assessment program for the Inter-
agency Drug Offender Screening and

Assessment Committee.

The Commission actions indicate that its
ongoing monitoring process is working
well. Not only are problem areas being
identified, but also the solutions appear to
help bring the guidelines more in tune with
current judicial thinking. Since 1996, the
Commission has instituted enhanced sen-
tence recommendations for sales-related
offenses involving large amounts of co-
caine, for the repeat sale of Schedule I or

IT drugs, and for the repeat possession of
Schedule I or IT drugs. It also has encour-
aged judges to consider alternatives to in-
carceration, by expanding the definition of
compliance to include diversion sentences

when recommended, for first-time drug

SABRE and the Sentencing Guidelines

offenders who sell small amounts of cocaine
and for drug offenders whose risk to public
safety, as measured by the Commission’s
risk assessment instrument, is small, so that
these offenders can obtain needed treatment
without occupying expensive prison beds.
In response to the Northern Virginia Re-
gional Drug Task Force, the Commission
will also continue to monitor methamphe-
timine offenses. If large quantities of metha-
mphetimines begin to appear in the circuit
courts, the Commission may consider rec-
ommending revisions to the sentencing

guidelines in the future.
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& Larceny and Fraud Study

Introduction

In the fall of 1999, concern over the impact
on victims of larceny crimes involving high
valued items prompted the Commission to
undertake formal analysis of the connection
between the value of items involved in lar-
ceny/fraud cases and sentencing. The pur-
pose of the larceny/fraud project is to study
the relationship between the value of money
or property stolen in larceny and fraud
cases and judges sentencing decisions. The
Commission could elect to add a factor for
value of items stolen to the sentencing
guidelines worksheets that would provide
additional points in larceny/fraud cases
involving high dollar amounts. This addi-
tion would result in a harsher sentencing
recommendation. As the result of a 1997
study of embezzlement cases, the Commis-
sion added a factor to the larceny sentenc-
ing guidelines to increase the sentencing
recommendation for offenders who em-

bezzle large sums of money.

The remainder of the Larceny/Fraud Chap-
ter is divided into three main sections. In
the first, background information is pro-
vided in a summary of state larceny sen-
tencing policies. The state summary in-
cludes discussion of felony larceny thresh-
olds, the impact of inflation on thresholds,
different types of systems used to address
larceny crimes throughout the states, items
and circumstances commonly excluded
from larceny thresholds, and Virginias
larceny threshold. Next, the statistical
analysis is presented. The analysis section
begins with the methodology, moves on to
the larceny results, and concludes with the
fraud results. Finally, the Commission’s

plan of action is briefly highlighted.
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Summary of State Larceny Policies

The purpose of this summary is to provide
background information on larceny sen-
tencing policies throughout the states. The
definition of states for the purposes of this
summary have been expanded to include
Washington, DC, in addition to the 50
states, for a total number of 51 “states” sur-
veyed. Some states larceny sentencing
practices are defined by statute, others are
defined through sentencing guidelines, and
some states combine statutes and sentencing
guidelines to determine felony larceny sen-
tencing policy. While this information has
provided perspective to the larceny/fraud
study, it also reveals a nearly unanimous
precedent for connecting the value of items
involved in a larceny case with the penalty

for the crime.

Information on felony thresholds, that is
the dollar value that determines whether

a larceny offense is a misdemeanor or a
felony, was derived primarily from statutes
and sentencing guidelines in the individual
states and was confirmed by experts within
the states whenever possible. Economists
from the U.S. Department of Labor, Bureau
of Labor Statistics and the College of Will-
iam and Mary, Public Policy Department
were consulted regarding the methodology

for adjustments to inflation.
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Felony thresholds are the minimum dollar
value of a stolen good or service that will
result in an offender being charged with a
felony. Statutes may require, or allow, ap-
plication of different thresholds or penalties
for specific items or situations that would
supersede the general felony threshold (dis-
cussed below). Otherwise, the dollar value
of a stolen good or service delineates a
felony larceny from a misdemeanor larceny

charge in most states.

With a median value of $500, the felony
larceny thresholds range from $0 to $2,000
(Figure 65). The most common felony
threshold, in use in 32% of states, is $500.
This is followed by 24% of states with a
felony larceny threshold of $1,000, and
16% of states with a felony larceny thresh-
old of $250. At the time of this survey,
10% of states had a felony larceny thresh-
old of $300. However, in October 2000,
Maryland was scheduled to raise its thresh-
old from $300 to $500. Only 4% of states
have a felony larceny threshold of $200,
including Virginia. The $0 felony thresh-
old is in Indiana, where the threshold is
defined by the intent to deprive another
petson of the property’s value rather than

a dollar value.



Figure 65
State Larceny Thresholds
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A felony larceny threshold is the minimum dollar
value of a good or service stolen that will result In
an offender being charged with a felony.

* In Indiana, the threshold is defined by the intent
to deprive the other person of the property’s value.
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In order to put the dollar value of felony
larceny thresholds in perspective, the
thresholds were inflated using the national
average Consumer Price Index to reflect
changes in the value of the felony larceny
thresholds over time. The Consumer Price
Index (CPI), produced by the U.S. Depart-
ment of Labor, Bureau of Labor Statistics,
is an indexation of the prices of goods and
services over time. It tracks changes in
prices of goods and services that enable one
to determine the purchasing power of the
dollar at a particular point of time relative
to another point of time. The advantages
of using the CPI are that it is directly linked
to the types of items involved in larceny
cases and it can be applied over all states.
One disadvantage of using the national
average CPI is that there are regional differ-
ences that can result in a slight overestima-
tion or underestimation of the adjusted
value. However, prices can differ even within
a region or state where a single felony lar-
ceny threshold applies. For instance, within
a state, a highly concentrated metropolitan
area may experience different price patterns
than a sparsely populated rural area; yet,
the same threshold would apply within that
state. Therefore, a slight variation in the
valuation of items involved in larceny of-
fenses is inevitable. Another concern about
the use of the CPI is that prices for differ-

ent products inflate at varying rates.
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For example, the price of a loaf of bread
may increase faster or slower than the price
of a computer. Since felony thresholds
apply to all items not specifically ex-
cluded by statute, regardless of their rate
of inflation, the Consumer Price Index

for all items was applied.

The adjusted value represents the amount
of money that it would take to buy a com-
parable bundle of items in 1999 that one
could buy with the felony threshold dollar
amount in the year the threshold was en-
acted, or in states where the policy was
not immediately applicable, the date the
policy went into effect. For example, in
1987, Massachusetts enacted a felony thresh-
old of $250. To buy comparable items
that cost $250 in 1987, it would have cost
$367 in 1999.

Three states have policies that make direct
comparison difficult: Indiana because of
its definitional threshold based on intent,
Pennsylvania because of its unique treat-
ment of Class 1 misdemeanors, and Rhode
Island because of its extremely early date
of enactment. Prior to adjustment for in-
flation, the remaining states felony larceny
thresholds range from $50 to $2,000, with
a median (middle value) of $500. After
adjusting for inflation, the range of felony
larceny thresholds in the remaining states
becomes $86 to $2,186, with a median,
or middle value, of $766.56 (Figure 65).



In general, felony threshold dollar amounts
enacted have increased over time, consis-
tent with concerns about the shrinking
value of the dollar in reaction to inflation-
ary pressures. In the past thirty years, 98%
of states have increased their felony thresh-
old. In the past decade, 43% of states have
increased their felony threshold. Figure 66
tracks the means of newly enacted felony
thresholds from 1975 to 1999 (excluding
Indiana). All but two states, Rhode Island
(1915) and Pennsylvania (1974) have en-
acted new felony thresholds during that
period. Each state is only included once,
for the year of their most recent change to
the felony threshold. Therefore, some
variation in the trend line occurs from year
to year since states have enacted varying
threshold values. During the 1970s, the
mean thresholds enacted were always below
$350. In the 1980s, the mean of newly
enacted felony thresholds ranged from
$250 to $500, and in the 1990s, they
ranged from $500 to $1,200, showing a
steady rise in the felony threshold value in

the revised sentencing policies.

The felony threshold has remained stag-
nant in only two states. In Rhode Island,
the felony threshold of $500 has been
traced back to 1915 (Rhode Island State
Librarian, May 2000). The other unusual
case is Pennsylvania, where the $2,000
threshold was enacted in 1974. However, in

Pennsylvania, a Class 1 Misdemeanor is pun-
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ishable by up to five years in prison (Pennsyl-
vania Sentencing Commission, May 2000).

Therefore, due to the severity of punishment
for a Class 1 misdemeanor, a direct compari-

son to other states is difficult.

Although all but one state, Indiana, has a
felony dollar threshold for larceny, the indi-
vidual approaches are unique and display
complex characteristics (see Appendix 5).
States vary in the way they classify felony
larceny offenses, the dollar levels associated
with each classification, the penalty range
associated with each classification, and
misdemeanor ¢lasses of related offenses.
Still, two general groups can be formed:
states with only a single value threshold
and states with multiple value thresholds.
These groups can be based on statutory
definitions, which is the most common,

or through sentencing guidelines structure.

Figure 66
Trend of Means of Newly Enacted Felony Thresholds by Year
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Of the 50 states plus Washington, DC,

16 have a single dollar threshold, meaning
that there is a single dollar value that defines
the severity level of larceny (Figure 67).
The majority of single larceny thresholds
(all but one) separate misdemeanor larceny
from felony larceny. In Indiana, felony
larceny is determined through intent, and
then the offense is broken into two felony
classes depending on whether the offense
involved amounts of $100,000 or more.
Since the felony class is divided rather than
a single separation between misdemeanor
and felony larceny, Indiana resembles the

multiple threshold states.

Two-thirds of states have multiple larceny
thresholds, that is, there is more than one
dollar threshold to distinguish between

larceny class or penalty range (Figure 68).
More than 25% of states have two thresh-

olds, more than 23% of states have three

Figure 67
Multiple/Single Threshold States

Multiple Thresholds @ Single Threshoid
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thresholds, and nearly 12% of states have
four thresholds. Six percent of the states

have five or more thresholds.

Not all larcenies are considered under dol-
lar thresholds. There are items and circum-
stances that statutorily require or allow
application of different thresholds or pun-
ishment. These exceptions include consid-
erations related to the victim, the offender,

business, and others (Figure 69).

Many states offer special protection to cer-
tain types of victims in larceny offenses.
Most commonly, in 51% of the states in-
cluding Virginia (§18.2-95(i)), a larceny
from a person is excluded from the general
larceny threshold. In 22% of the states,
vulnerable persons, who can include the
elderly, young, or impaired depending on
the state, are excluded from the larceny

threshold. Similarly, some states give vic-

Figure 68
Number of Larceny Thresholds in States
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tims in certain circumstances or places
special protection. In places where a natu-
ral or man-made disaster has occurred,
where the dead are buried or memorialized
(or the dead as victims), and places of reli-
gious significance, larceny offenses are ex-

cluded from the threshold in some states.

Characteristics of the offender may also cause
exclusion from the larceny threshold. In
63% of states including Virginia, presence
of a prior record can result in a harsher
larceny penalty. For instance, in Virginia
(§18.2-104), a third or subsequent petit
larceny is considered a felony, although other
states may use different criteria. Also, if the
offender is a dealer of stolen goods or had a
fiduciary relationship, or a relationship as

a confidant, a harsher penalty could apply.

Other exclusions stem from business or
production. Among these, 47% of states
including Virginia (§18.2-97) apply differ-
ent standards to larceny of animals and 24%
of states apply different standards to lar-
ceny of trade or industry secrets. Exclu-
sions also exist to protect the production
and sales of gas and oil, aquacultural prod-
ucts, and, as in Virginia (§18.2-100), crops.

Fifty-nine percent of the states exclude
larceny of a gun from the dollar threshold,
as does Virginia (§18.2-95(iii)). Almost
half of the states, 47%, have separate
offenses for larceny of a motor vehicle.
Along with Virginia (§18.2-98), 41%

of states have separate offenses for larceny

Larceny and Fraud Study

involving a credit card or other financial

access information. Other items that are

excluded from general larceny thresholds

include survival or safety equipment, legal

documents, controlled substances, and
public records (Virginia §18.2-107).

Figure 69

ltems and Circumstances Excluded from the General Felony Larceny Threshold
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Miscellaneous Exclusions
Firearms / 30
Motor Vehicle / 24
Credit Card-Access / 21
Public Record / 11
Controlled Substance / 6
Legal Documents / 6
Survival-Safety Equip. / 2

I 52°%
I 22°%

I 16%

I 4%

W 4%

[T e | 64 %

I 26%
I 10%

. /5%
I 2%

I 12%

. 10%

[ 10%

I, 0%
[FEEEEEEEY] 45%
[EEETEET] 42%
. 2%

I 12%

. 12%

W 4%

For exclusions listed here, sfatute requires or allows consideration under different value thresholds
or punishment schemes than offenses considered under the general larceny threshold.
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Virginia Larceny Policy

Since 1980, the threshold defining felony
larceny has been $200. From 1966 to
1980, the felony larceny dollar threshold
was $100.

Using the national average CPI, the value
in 1999 of the felony larceny threshold

in real dollars (adjusted for inflation) is
$404.37 (Figure 70). Accounting for re-
gional differences in inflation rates across
the nation, the value of the felony larceny

threshold in real dollars is $395.60.

The $200 felony larceny threshold estab-
lished in 1980 is equivalent to approximately
$400 today. Of all the felony larceny cases
in the sample data, 22% are between $200
and $400, and of the larceny cases subject
to the $200 threshold, 31% fall within the
$200to $400 range. Similarly, 4.5% of all
fraud cases in the sample involve values of
$200 to $400. Of felony fraud cases with a
threshold of at least $200 or more, 16% are
within the $200 to $400 range.

Figure 70
Virginia Felony Larceny Threshold in Real Dollars

Real Dollars

$450

$300 /

$150

0 y ; v - ;
1980 1984 1988 1992 1996 1999

Real Dollars reflect inflation for each year shown.
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Research Methodology

The Commission proposed to study the
value of money or property stolen in lar-
ceny cases to determine if there is a rela-
tionship between value involved in these
cases and sentencing outcomes. Later it
was decided to conduct a similar analysis
for fraud cases since many fraud offenses
are deemed larceny by the Code of Virginia
or are punishable as larcenies. The Com-
mission was also aware that factors such as
type of item stolen, location and duration
of the offenses, number and type of vic-
tims, the offender’s relationship to the vic-
tim, and restitution may have an impact on
sentencing. Once a random sample of
cases was selected, the Commission ob-
tained supplemental information describ-
ing the total dollar value involved and the
other factors of interest for these cases. All
of the factors were analyzed simultaneously
to model judicial sentencing practices and
to determine whether the inclusion of ad-
ditional factors significantly improved the

accuracy of the model.



The Commission drew a random sample
of felony larceny and fraud cases sentenced
in calendar years (CY) 1998 and 1999
from the Commission’s sentencing guide-
lines database. The Commission also has
access to the Pre/Post-Sentence Investiga-
tion (PSI) database compiled and main-
tained by the Department of Corrections.
The PSI database contains detailed infor-
mation for most felony cases sentenced in
Virginias circuit courts. The PSI data,
however, were potentially biased for this
study because there are felony offenders for
which no PSI report is ever prepared. The
sentencing guidelines database contained

20% more larceny cases than the PSL

Aware that some types of larceny and fraud
offenses occur with relatively low frequency
(for example, conversion of military prop-
erty and utilities fraud), the Commission
determined that a large sample was neces-
sary so that all categories would be ad-
equately represented. The Commission
also realized that it would be difficult to
obtain detailed supplemental information
on all of the cases in the sample. This is
particularly a problem when the offender
received neither a prison sentence nor su-
pervised probation. In other instances, the
information could be omitted or unavail-
able. The Commission felt that the non-
response rate could be as high as 25% in
the cases selected. Therefore, the sample

size was increased from 600 to 800 cases.

Larceny and Fraud Study

Embezzlement was excluded because the
Commission studied embezzlement of-
fenses in 1997. The focus of the study was
on the theft of items of monetary benefit
or personal property. Third or subsequent
convictions for petit larceny or shoplifting
with a value under $200 were excluded
because it was felt that offenses typically
involving lesser amounts of money would
distort the study findings. Cases involving
automobiles, such as grand larceny auto or
unauthorized use, were also omitted. Au-
tomobiles are relatively high-dollar items
that are nearly always insured. Judges,
therefore, may consider non-monetary
factors to be more important, such as the
impact on the victim of losing oné’s sole
means of transportation. The Commission
felt that judges could weigh factors differ-
ently in cases involving automobiles, so
these cases were removed from the sample.
Forging a public record (driver’s license,
traffic ticket, summons, fingerprint card)
was excluded because it does not involve a

loss of property.
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Figure 71
Larceny/Fraud Study Offenses

Larceny Offenses

e Grand larceny, $200 or more not from person

e Grand larceny, $5 or more from person

* Racsive stolen goods, $200 or more

e Conceal, possess merchandise, shopliff, or alfer price fags, $200 or more
o Fail to return leased personal property, $200 or mors

 Receive sfolen firearm

 Bank notes, checks, or any book of accounts, $200 or more

o Firearm, regardless of value, nof from person

* Bailes, fail to refurn animal, etc., $200 or more

* Conversion by fraud, of property titled to another, $200 or more

* Animals (dog, horse, pony, mule, cow, steer, bull, calf)

o Military property, conversion value $200 or more

* Alter, deface, remove, possess serial number, value $200 or more
* Goods on approval, fail to pay or return goods, $200 or more

e Animals and poultry worth less than $200

Fraud Offenses

* Forgery

e Theft of credit card

e Obfain money by false pretenses, $200 or more

e Uttering

 Bad checks, $200 or more

* Fraudulently obtain welfare assistance, $200 or more
 Bad checks, two or more within 90 days, $200 or more

e Credit card fraud, $200 or more over a six-month period
e Forgery of credit card

¢ Forging coins or bank notes

* Unauthorized use of food stamps, $200 or more

o False statement fo obtain property or credit, $200 or more
e False sfaternent fo obtain hotel/motel service efc., $200 or more
* Receive goods from credit card fraud, $200 or more
 Obtain signature to writing by false pretenses

e False statement to obtain utilities, TV, $200 or more

e Possess forged bank notes or coins, 10 or more
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The remaining primary offenses eligible for

selection are listed in Figure 71.

A random sample of 200 grand larceny
cases and 600 other larceny and fraud cases
was drawn for the study. This ensured ad-
equate representation of offenses other than
grand larceny in the sample. Overall, the
study sample contained 342 larceny cases
and 458 fraud cases.

Once the study sample was drawn, it was
necessary to collect supplemental data de-
scribing the total value of stolen property
and other factors of interest not contained
in the automated data maintained by the
Commission. These data were obtained
from several different sources. Narratives
from automated PSI reports keyed by pro-
bation officers provided information for
cases sentenced after April 1999. Depart-
ment of Corrections (DOC) central office
files were used for prison cases sentenced
prior to April 1999. DOC probation dis-
trict files supplied data for cases sentenced
to probation or jail prior to April 1999.
Lastly, circuit court records were examined
for cases in which a Pre/Post-Sentence re-
port has not been done (usually due to the
fact that the offender did not receive a
prison sentence or supervised probation)
or had not yet been completed. These
data were obtained “from the field” via
telephone/fax or visits to the circuit court

by Commission staff.



Factors recorded as part of the supplemen-
tal data collection included total dollar value
of stolen property, types of items stolen,
location and duration of offenses, number
and types of victims, physical injury to any
victim, and the offender’s relationship to
the victims. Money or items recovered,
damage to items, insurance coverage and
deductibles for stolen items, the amount of
restitution ordered (if any) at sentencing,
and the status of restitution at sentencing

were also recorded when available.

Analysis of the supplemental data revealed
that certain cases were inappropriate for
inclusion in the study. Fifty-one cases (33
larcenies, 18 frauds) of the original sample
were subsequently dropped from the study.
Thirty-four cases were dropped because the
facts of the case did not fit the criteria for
inclusion in the study. For example, some
grand larceny cases actually involved auto
theft. Another 11 cases were assigned the
wrong Virginia Crime Code (VCC). For
example, some cases involving forgery of a
public record were erroneously coded as
simple forgeries. Supplemental data were

not available for six cases.

The study sample contained cases from all
areas of the Commonwealth of Virginia.
Figure 72 presents the distribution of study
cases by judicial region. The geographical
distribution of cases reflects the typical
pattern seen for cases in the sentencing

guidelines database.

Larceny and Fraud Study

The remaining 309 larceny cases and 440
fraud cases were analyzed separately to de-
termine whether total dollar value or any
other factors not currently accounted for
by the guidelines were significantly related
to sentencing decisions. Using actual sen-
tencing data, three separate sentencing
models were developed to examine three
distinct sentencing decisions: the decision
whether or not to sentence the offender to
more than six months of incarceration, the
decision to sentence an offender to proba-
tion or a jail term up to six months, and
the sentence length decision for cases given
an incarceration term in excess of six months.
Each of these decisions was modeled and

analyzed separately.

Figure 72
Distribution of Study Cases by Judicial Region

Region Number Percent

| Southeastern Virginia 206 27.5%
Il Northern Virginia 168 22.4
It 1-95 Corridor 4 18.9
IV Southwestern Virginia b4 7.2
V' South Central Virginia 11 14.8
VI Shenandoah/Charlottesville 68 9.1
Unknown 1 0.1

Tofal 749 100.0%
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Larceny Sample Characteristics

The value of items stolen is concentrated at
the low end, with approximately 67% be-
low $2,500 and nearly 39% below $500
(Figure 73). Values range from $5 to
$75,000, with a median value (middle
value, with half of the values above and half
of the values below) of approximately $553.
In almost 18% of cases, the exact dollar
value was unknown. Often this occurs
when the offender is apprehended immedi-
ately and the item is returned to the victim
at the scene of the offense. In this situa-

tion, the value may not be recorded.

Items stolen include all items involved in
the larceny offenses. Since a single offense
could involve more than one type of item,
the total number is more than the number
of cases (370 types of items from 309 cases).
Of the items stolen, the most frequent,
neatly 28% was cash or some other mon-
etary benefit. Next, at nearly 21%, was
electronics, which could include car stereos,
VCRs, and similar items. Clothing was
nearly 18% of the items, jewelry approxi-
mately 8% of the items, and guns were 4.6%
of the items. Nearly 9% of types of items
were unknown. This typically occurs when
the offender is caught immediately and the
item is returned to the victim at the scene
of the offense. Animals and services were
less than one percent of the items each and
motorcycles/ATVs, bikes, furniture, sport-
ing equipment, computers, and food were
one to slightly more than two percent of

the items each.
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Information about the location and dura-
tion of the offense was also collected. The
most frequent location for a larceny of-
fense, in more than half of the offenses, was
a business, followed by a house at approxi-
mately 19%. Larceny in or from a vehicle
was nearly 10% of the locations, in or from
private property (other than a house or
business) was nearly 7% of the locations,
and in a street or park was 6.5% of the
locations. Government offices, other,
schools, and unknown locations are less
than 2.5% each. All locations of offenses,
including multiple locations for a single
case, were recorded. Most larceny offenses,
neatly 75%, were single day events. Nearly
11% of the offenses took place between one
day and one month and nearly 7% between
one month and six months. In only 1.2%
of the cases, the offense went on for more

than six months.

Several factors relating to victims were ex-
amined including the number of victims,
victim injury, the type of victim, and the
victim’s relationship to the offender. In
nearly 88% of the cases, there was only one
victim. In 8% of the cases, there were two
victims. Only 3% of the cases involved
three or more victims. In 2% the number

of victims was unknown. Victim injury



Figure 73

Larceny Sample Characteristics

Faclor

Dollar Value of ltems

Below $200
$200-500
$501-1,000
$1,001-2,500
$2,501-5,000
$56,001-10,000
$10,001-50,000
$50,001-100,000
Unknown

Types of llems Stolen

Cash/Moenetary
Electronics
Clothing
Jewelry

Gun

Other
Unknown

Locations of Offenses

Business
House

Vehicle

Private Property
Street, Park, efc.

Duration of Offenses

1 Day

1 Day fo 1 Month
1 to 6 Months
Unknown

Number of Victims

One
Two
Three

Victim Injury

No Injury

Injury
Unknown

Number

283

17

Percentage

Factor Number Perceniage
Type of Victim

Business 173 56.0%
Individual 132 42.6

Money/ltems Recovered

All 110 35.6%
Some 45 14,7
None 35 11.3
Unknown 119 385
Restitution Ordered
Yes 134 43.3%
No 175 56.7
Status of Restitution at Time of Senfencing
Full 6 1.8%
Some 1 3.6
None 184 59.5
Unknown 108 35.1
Offender Relationship fo Victim
Customer 130 42.2%
Stranger 43 13.9
Acquaintance 42 13.7
Employee 36 11.8
Family Member 11 3.6
Other 6 1.9
Unknown 42 13.7
Offender Age at Sentencing
Below 25 96 31.1%
25-30 82 26.5
31-40 81 26.2
41-50 41 13.3
Over 50 9 2.9
Sentences —— —
Range

All Cases 0-10yrs.
Probation/incarceration 0- 6 mos.

up fo 6 mos.
Incarceration > 6 mos. 8 mos. - 10 yrs.

Median

< 2 mos.
0 mos.

1 yr. 10 mos.
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was reported in nearly 3% of the cases, no
victim injury was reported in nearly 92% of
the cases, and in a little more than 5% of
the cases, it was unknown whether a victim
was injured. Since it was possible to have
more than one victim in an offense, the
types of victim number 322 from 309 lar-
ceny cases. The most common victim was
a non-bank business, at 56%, followed by
individuals, at nearly 43%. Government
agencies and banks were approximately 2%
of the victims, only 1% of the victim types
were unknown, and less than 1% of victims
were a school or church. Most frequently,
in more than 42% of cases, the offender
was a customer. Approximately 14% of the
relationships were of an acquaintance or a

stranger and nearly 12% were employees.

Henry Tazewell sat on the bench during a
time of transition for the Virginia Supreme
Court. He was appointed in 1777 to the
General Court which later became the
Supreme Court consisting of five judges.
Tazewell became a member of this court in
1793. One year later he resigned to
become a United States Senator.
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Just fewer than 4% of relationships were
family members and authority figures or
co-workers were less than 1% of the rela-
tionships each. Fifteen percent of the
relationships between victim and offender

were unknown.

Return of items stolen, either through re-
covery of the actual item, through insur-
ance, or through financial restitution from
the offender was also studied. Recovery of
an item means that the item(s) stolen have
been found and returned to the owner.
The money or item stolen was completely
recovered in nearly 36% of cases, some was
recovered in nearly 15% of cases and none
was recovered in approximately 11% of the
cases. In one case (.2%) the item was re-
ported as completely destroyed and in
slightly more than 4% of cases, damage to
items was reported. In more than 42% of
cases, no damage was reported. However,
in the majority of cases, 53%, it was not
known whether damage occurred or not.
Although the Commission attempted to
collect information on insurance coverage,
in over 95% of the cases it was not known

whether items stolen were insured.



In nearly 57% of larceny cases sampled,
restitution was not ordered, while in ap-
proximately 43% of cases the judge or-
dered the offender to pay restitution. Al-
though the number of cases without resti-
tution ordered seems high, restitution
would not be expected in cases where the
items were recovered unless there was dam-
age. In cases where no recovery was made,
restitution was ordered in nearly 66% of
cases (Figure 74). Similarly, no restitution
or compensation to the victim had been
paid at the time of sentencing in nearly
60% of cases. Looking at just cases where
restitution is ordered, this percentage drops

to approximately 39% (Figure 75).

Figure 74
Restitution Ordered With Recovery of ifems Stolen

N 61
Full Recovery 55 Sl

I 53
Some Recovery 475; o
= ' {*]

I 34%

No Recovery 669
0

B No Restitiution Ordered % Restitution Ordered

Larceny and Fraud Study

Nearly one-third (31%) of offenders were
under age 25 at the time of conviction. As
age increases, there are fewer offenders,
with approximately 26% from ages 25 to
40, approximately 13% from ages 41 to
50, and only 3% over the age of 50.

Sentences ranged from 0 months to 10 years,
with a median effective sentence (imposed
sentence less any suspended time) of just
under two months. In cases that received
non-prison sanctions involving incarcera-
tion of six months or less, approximately
58% received no jail time. Of cases that
received more than six months incarcera-
tion, sentences ranged from eight months
to 10 years, with a median sentence of ap-

proximately one year, 10 months.

Figure 75
Restitution Status With Recovery of ltems Stolen

No Resfitiution NN 59.5%
by Sentencing | 39.3%

Some Restitution [l 5.5%
by Senfencing | 14.1%

| AllCases M Cases with Restitution Ordered
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Larceny Analysis

In / Out Decision:

The decision to incarcerate an offender for
more than six months is referred to as the
in/out decision. Using actual sentencing
data, the Commission found that the cur-
rent guidelines score models judges’ in/out
decistons with 93.92% accuracy. Factors
gathered through supplemental data were
added to try to improve on the predictive
ability of the guidelines model. Although
many variations of the factors dis-cussed
were tried, none of the models with factors
that were statistically significant could
predict as accurately as the model with

only the current guidelines score.

Probation / Incarceration Up to Six
Months Decision:

The current sentencing guidelines for pro-
bation/incarceration up to six months de-
cisions are 79.59% accurate. Two alterna-

tive models have been found that slightly
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improve on predictive ability (Figure 76).
The first alternative model adds a factor for
value of item(s) stolen of $2,500 or more
and predicts with 81.76% accuracy. With
this model, offenders who steal items valued
at $2,500 or more are more likely to receive
incarceration time than offenders who steal
items of lesser value, given current guide-
lines scores. The second alternative model
adds a factor for “at least some restitution
made at time of sentencing” in addition

to the factor for value of $2,500 or more.
The second alternative model predicts with
82.4% accuracy. In the second model, of-
fenders who steal items valued at $2,500
or more and/or offenders who paid no
restitution by time of sentencing are more
likely to receive incarceration time than
offenders who steal items of lesser values
or provide some compensation to the

victim priot to sentencing.

Figure 76

Probation/Incarceration Up fo Six Months Decision
Models — Larceny Cases

Model Factors

Guidelines Model ............... Current Guidelines Score
Alternative Model 1 ............ Adds $2,500 or more
Alternative Model 2 ............ Adds $2,5600 or more

Adds “af least some restitution
made by fime of senfencing”



Sentence Length Decision:

In modeling the sentence length decision
for offenders receiving more than six
months incarceration, the Commission
found one model that slightly improves
upon the model using only the current
guidelines score. The alternative model
increased explanatory power by six percent-
age points. In the alternative model, two
factors are added. The first is a grouped
value factor developed from statistical
analysis of the value data (Figure 77). One
concern about this factor is that the values
of $5,001 to $10,000 are not included in
the grouping because of a lack of data
available for this range. However, close

examination of the few cases available for

Figure 77
Sentence Length Decision Models — Larceny Cases

Model Factors
Guidelines Model................ Current Guidelines Score
Alternative Model 1 ............ Adds Value Group:

Less than $1,000
$1,001 to 2,500
$2,501 to 10,000
More than $10,000

Adds “item recovered or restitution
made at time of sentencing”

Larceny and Fraud Study

this range reveal sentences consistent with
the expected pattern. Thus, it is feasible to
combine that range with the lower value
range, to form the range of $2,501 to
$10,000. The first factor indicates that
offenders who steal higher valued items

are more likely to receive longer prison
sentences than offenders who steal items
of lesser value, given current guidelines
scores. The second factor is “item re-
covered or restitution made at time of
sentencing.” This factor considers whether
recovery or some compensation to the vic-
tim was made by time of sentencing. If
recovery was not made and/or the offender
made no restitution by time of sentencing,
the offender is more likely to receive

a longer sentence than offenders who
made restitution or had the items they

stole recovered.
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Fraud Sample Characteristics

The distribution of total dollar values in-
volved in the fraud cases covered a wide
range. Values ranged from a minimum of
$8 to a maximum of $70,000. The me-
dian value was $681. The proportion of
values below $200 was 13%, somewhat
higher than that observed in the larceny
data (Figure 78). Over 50% of the cases
had a dollar value at or below $1,000.
Relatively few of these values were above
$5,000 and the total dollar value was un-

known in 15% of the fraud cases.

Nearly 95% of the fraud cases involved cash

or monetary benefit, with only scattered

responses observed for other types of items.

Multiple responses were possible (although
infrequent) for this factor, so the percent-

ages in the graph do not sum to 100%.

Location and duration information was
also collected for fraud cases. Offenses
committed against a non-bank business
were observed in approximately 70% of
these cases. Offenses committed inside a
house occurred in nearly 13% of the cases.
Nearly 12% of the fraud cases listed an
unknown location — the exact location of
the offense was more difficult to identify
in the fraud cases. These crimes rarely
occurred on private property other than a
house, on public, government, or school
property, or in other locations. Nearly
57% of the fraud cases involved crimes of
a single day’s duration. Approximately

one-fourth of the fraud offenses were from
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just over one day to one month’s duration.
Only 4% of these crimes involved dura-

tions exceeding six months.

Victim information, including the number
of victims, injury to victims, type of vic-
tims, and relationship of victims to offend-
ers were considered. Like the larcenies, the
fraud cases were predominantly single vic-
tim offenses (79%). Multiple victims,
however, were more frequent in fraud cases
(20% versus 11% for larceny). Victim
injury was extremely rare in fraud cases,
occurring in only two cases (0.5%). The
primary offenses in these two cases were
credit card fraud ($200 or more) and bad
checks ($200 or more). In both of these
cases, the offender physically assaulted the
victim but was not convicted of any addi-
tional charges. As with larcenies, individu-
als and businesses were most often targeted.
Non-bank businesses were victims in 41%
of the fraud cases, versus a corresponding
rate of 56% in the larceny cases. However,
banks and government agencies were more
frequently the victims of frauds than larce-
nies. In over 50% of the fraud cases, of-
fenders were customers of a bank or other
business. Employee, stranger, and acquain-
tance relationships occurred with low fre-
quency, while family member and co-worker
relationships were relatively rare. Multiple

relationships were possible for a case.

The status of items stolen, whether recov-
ered, damaged, insured, or restitution was
ordered, was examined as part of the fraud

study. In nearly 45% of these cases, it was



Figure 78

Fraud Sample Characteristics

Factor Number

Dollar Value of ltems

Below $200 59
$200-500 94
$501-1,000 81
$1,001-2,500 64
$2,501-5,000 39
$5,007-100,000 37
Unknown 66

Types of ltems

Cash 417
Other 35
Unknown 3

Locations of Offenses

Business 309
House 57
Government 22
Other 23
Unknown 54

Duration of Offenses

1 Day 252
1 Day to 1 Month 101
1 fo 6 Months 29
More than & Months 17
Over 1 Day but Unknown 6
Unknown 35

Restitulion Ordered

Yes 257
No 183

Offender’s Relafionship o Victim

Customer 234
Acquaintance 44
Stranger 39
Employee 34
Family Member 21
Co-Worker 8
Other 42
Unknown 39

Percentage

13.4%
21.4
18.4

Factor

Number of Victims

One

Two

Three

Four

Five

More than Five
Unknown

Victim Injury
No Injury

Injury
Unknown

Type of Viclims

Individual
Business

Bank
Government
Other/Unknown

Money/items Recovered

None
Some

Al
Unknown

Restitution at Sentencing

None
Some
Full
Unknown

Offender’s Age

Below 25
25-30
31-40
41-560
Over 50
Unknown

Senfences

All Cases

Probation/Incarceration
up to 6 mos.

Incarceration > 6 mos.

Number Percentage
349 79.3%
51 11.7
19 4.3
8 18
1 0.2
11 25
1 0.2
425 96.5%
2 0.5
13 3.0
189 43.0%

180 40.9
69 15.7
27 6.1

9 20

159 36.1%
26 5.9
56 12.8

199 45.2

214 48.6%
16 3.7
23 5.2

187 42.5

107 24.3%

110 256.0

146 33.2
69 16.7

5 1.1
3 0.7
Range
0-10.5 years
0- 6 mos.
7 - 10.5 years
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unknown whether the item was recovered.
Some money or items were recovered in
about 6% of the cases and all money or
items were recovered in 13% of the cases.
Damage to money could only be verified in
two fraud cases (0.5%). Of the remaining
fraud cases, nearly 63% had no damage,
and 37% were unknown. Information
concerning insurance coverage in fraud
cases was generally unknown unless restitu-
tion to the insurer was specified in the sen-
tencing order or a Victim Impact Statement
was available. Restitution was ordered in
approximately 58% of the fraud cases. In
contrast, restitution was ordered in neatly
43% of the larceny cases. Over 90% of the
time, the status of restitution at the time of
sentencing in the fraud cases was no restitu-
tion made or unknown. This was similar

to the pattern observed in the larceny cases.

Approximately half of the offenders in
fraud cases were age 30 or below. Nearly
one-third of the offenders were between 31
and 40 years of age, and approximately
16% were between 41 and 50 years of age.

Very few offenders were over age 50.

Sentences ranged from 0 months to 10.5
years, with a median effective sentence (im-
posed sentence less any suspended time) of
one month. In fraud cases receiving proba-
tion or up to six months in jail, approxi-
mately 75% received no jail time. In fraud
cases resulting in incarceration terms longer
than six months, the sentences ranged from
seven months to 10.5 years, with a median

effective sentence of one year in prison.
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Fraud Analysis

In / Out Decision:

When the decision is to incarcerate for
more than six months or not, the guidelines
model using only the worksheet score pre-
dicts outcome with 84.3% accuracy. Two
other factors from the Commission’s supple-
mental data were found to be significant

in predicting the in/out decision: whether
the offender’s relationship to a victim is as

a family member and whether a bank is a
victim (Figure 79). An offender whose
relationship is as a family member is less
likely to receive a term in excess of six
months, while an offender defrauding a
bank would be more likely to receive such a
sentence. An alternative model with these
two additional factors increases predictive

accuracy to 86.6% in the sample data.

Figure 79
In/Out Decision Models — Fraud Cases

Model Factors
Guidelines Model ............... Current Guidelines Score
Alternative Model 1 ............ Adds Relationship fo Victim

is Family Member

Adds Type of Victim is Bank
Alternative Model 2 ............ Adds Relationship to Victim

is Family Member

Adds $1,000 or more



A second alternative model includes the
family relationship factor and a factor de-
termining whether the dollar value of the
crime is $1,000 or more. An offender
whose crime exceeds the $1,000 level
would be more likely to receive a prison
term. However, this alternative model
achieves only 85.9% accuracy. Both
of these alternative models offer only

a small increase in predictive power. In
addition, it may be difficult to define and
integrate the family relationship factor

into the worksheet.

Probation / Incarceration Up to Six
Months Decision:

Using only the current guidelines score,
the sentencing guidelines model predicts
outcome with 71.9% accuracy. The Com-
mission found that two other factors were
related to this decision: whether the of-
fender is acquainted with a victim and
whether the dollar value of the crime is
$500 or more (Figure 80). Both factors
make it more likely for the offender to

Figure 80

Probation/incarceration Up to Six Months Decision
Models — Fraud Cases

Model Factors

Guidelines Model ............... Current Guidelines Score

Alternative Model 1 Adds Relationship fo
Victim is Acquaintance

Alternative Model 2 ............ Adds Relationship 1o
Victim is Acquaintance
Adds $500 or more

receive an incarceration sentence. The
acquaintance relationship factor was more
strongly related to outcome than the dollar
value $500 or more factor. An alternative
model adding the acquaintance relation-
ship factor predicts with 74.8% accuracy
in the sample data. A second alternative
model adding the dollar value $500 or more
factor as well as the acquaintance relation-
ship factor predicts outcome with 75.2%
accuracy, but this is a gain of less than one-
half of one percent over the model adding

only the acquaintance relationship.

Fifty-two percent (12 out of 23) of the
offenders acquainted with a victim received
an incarceration term, versus a correspond-
ing rate of 22% (55 out of 251) for non-
acquainted offenders. The rather high rate
of incarceration sentences in offenders ac-
quainted with a victim may be due to the
small sample size in that subgroup. Having
the same trend with a larger number of

cases would constitute stronger evidence.

Like the family relationship factor, ac-
quaintance may be difficult to define and
implement on the worksheet. It would
exclude family members, members of the
same church or club, co-workers, employ-
ees, strangers, and customers. These rela-
tionships have been separately recorded in
the Commission’s supplemental data col-
lection. They were tested and found not
significantly related to outcome. Acquain-
tances may include neighbors or other

individuals slightly known by the victim.
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Sentence Length Decision:

The Commission first modeled effective
sentence length for offenders sentenced to
more than six months incarceration using
only the current guidelines recommenda-
tion. Analysis produced an alternative
model adding two factors: an acquain-
tance relationship and total dollar value
from $2,501 to $5,000 (Figure 81).
Among these cases, the acquaintance rela-
tionship is associated with a more lenient
sentence, the opposite of the result in the
analysis for probation/incarceration up to
six months. On the other hand, offenders
with crimes in the $2,501 to $5,000 range
would receive harsher sentences. These
offenders tended to receive longer sen-
tences in the sample data — however, there
were only 14 cases in this range. This al-
ternative model offers a four percentage
point improvement in explanatory power

over the current guidelines model.

Figure 81
Sentence Length Decision Models — Fraud Cases

Model Factors
Guidelines Model ............... Current Guidelines Score
Alfernative Model 1 ............ Adds Relationship 1o Victim

is Acquaintance
Adds $2,501 to $5,000

136

Commission Action

The Commission has taken the results of
the larceny/fraud study under consider-
ation. Further evaluation of these results
and any recommendations based on them

will be important items on the Commis-

sion’s agenda for 2001.



& Impact of Truth-in-Sentencing

Introduction

In the more than five years since the incep-
tion of Virginia’s truth-in-sentencing sys-
tem, the Commission has continually ex-
amined the impact of truth-in-sentencing
laws on the criminal justice system in the
Commonwealth. Legislation passed by the
General Assembly in 1994 radically altered
the way felons are sentenced and serve in-
carceration time in Virginia. The practice
of discretionary parole release from prison
was abolished, and the existing system of
awarding inmates sentence credits for good

behavior was eliminated.

Virginia's truth-in-sentencing laws mandate
sentencing guidelines recommendations for
violent offenders (those with current or
prior convictions for violent crimes) that
are significantly longer than the terms vio-
lent felons typically served under the parole
system, and the laws require felony offend-
ers, once convicted, to serve at least 85% of
their incarceration sentences. Since 1995,

the Commission has carefully monitored

the impact of these dramatic changes on
the state’s criminal justice system. Overall,
judges have responded to the sentencing
guidelines by complying with recommen-
dations in three out of every four cases,
inmates are serving a larger proportion of
their sentences than they did under the
parole system, violent offenders are serving
longer terms than before the abolition

of parole, the inmate population is not
growing at the record rate of the early
1990s, and the numbers and types of alter-
native sanction programs have been ex-
panded to provide judges with numerous
sentencing options. Nearly six years after
the enactment of truth-in-sentencing laws
in Virginia, there is substantial evidence
that the system is achieving what its

designers intended.

137



Annual Report/2000

Impact on Percentage of Sentence
Served for Felonies

The reform legislation that became effec-
tive January 1, 1995, was designed to ac-
complish several goals. One of the goals
of the reform was to reduce drastically the
gap between the sentence pronounced in
the courtroom and the time actually served
by a convicted felon in prison. Prior to
1995, extensive good conduct credits com-
bined with the granting of parole resulted
in many inmates serving as little as one-
fourth of the sentence imposed by a judge
or a jury. Today, under the truth-in-sen-
tencing system, parole release has been
eliminated and each inmate is required to
serve at least 85% of his sentence. The
system of earned sentence credits in place
since 1995 limits the amount of time a

felon can earn off his sentence to 15%.

Figure 82

The Department of Corrections (DOC)
policy for the application of earned sen-
tence credits specifies four different rates

at which inmates can earn credits: 4'/2 days
for every 30 served (Level 1), three days

for every 30 served (Level 2), 1'/2 days for
every 30 served (Level 3) and zero days
(Level 4). Inmates are automatically placed
in Level 2 upon admission into DOC, and
an annual review is performed to determine
if the level of earning should be adjusted
based on the inmate’s conduct and program

participation in the preceding 12 months.

Analysis of earned sentenced credits being
accrued by inmates sentenced under truth-
in-sentencing provisions and confined in
Virginia’s prisons on December 31, 1999,
reveals that almost half (48.5%) are earning
at Level 2, or three days for every 30 served
(Figure 82). Only 31.5% of inmates are

Levels of Earned Sentence Credits among Prison Inmates (December 31, 1999)

Level Days Earned

Level 1 4.5 days per 30 served
Level 2 3.0 days per 30 served
Level 3 1.5 days per 30 served
Level 4 0 days
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earning at the highest level, Level 1, gain- effective sentence (imposed sentence less
ing 4'/2 days for every 30 served. A much any suspended time). Under the truth-in-
smaller proportion of inmates are earning sentencing system, first-degree murderers
at Levels 3 and 4. About 9% are earning typically are serving 93% of their sentences
1'/2 days for every 30 served (Level 3), while in prison (Figure 83). Robbers, who on
11% are earning no sentence credits at all average spent less than one-third of their
(Level 4). Based on this one-day “snap- sentences in prison before being released
shot” of the prison population, inmates under the parole system, are now serving
sentenced under the truth-in-sentencing neatly 92% of the sentences pronounced

system are, on average, serving just under
91% of the sentences imposed in Virginia’s Figure 83
courtrooms. The rates of earned sentence Average Percent of Sentence Served — Parole System v. Truth-in-Sentencing

credits do not vary significantly across ma-

85%

jor offense groupings. For instance, lar- 1st Degree Murder

ceny and fraud offenders, on average, are
. . . 2nd Degree Murder
earning credits such that they are serving

almost 91% of their sentences, while in- Voluntary Manslaughter

mates convicted of robbery are serving about
€8 conv © Y g Forcible Rape/Sodomy

929% of their sentences. Inmates incarcer-
ated for drug crimes are serving 90%. The Malicious Wounding

rates at Wthh Inmates were earning sen- Robbery

tence credits at the end of 1999 closely
reflect those recorded at the end of 1998. Burglary

Sale Schedule I/l Drug

Under truth-in-sentencing, with no parole

ar 05 . Sale Marijuana
and limited sentence credits, inmates in

Virginias prisons are serving a much larger Larceny

proportion of their sentences in incarcera-

. . 0% 2%  50% 5%  100%
tion than they did under the parole system. ’ ’

For instance, offenders convicted of first- # Parolo Syslem M Truth-In-Senfencing

degree murder under the parole system, on

Parole system data represents FY1993 prison releases; fruth-in-sentencing
data is derived from rate of sentence credits earned among prison Inmates
as of December 31, 1999,

average, served less than one-third of the
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in Virginia’s courtrooms. Property and
drug offenders are also serving a larger
share of their prison sentences. Although
the average length of stay in prison under
the parole system was less than 30% of the
sentence, larceny offenders convicted under
truth-in-sentencing provisions are serving
almost 91% of their sentences. For selling
a Schedule I/II drug like cocaine, offenders
typically served only about one-fifth of
their sentences when parole was in effect.
Under truth-in-sentencing, offenders con-
victed of selling a Schedule I/II drug, on
average, are serving 90% of the sentences
handed down by judges and juries in the
Commonwealth. The impact of truth-in-
sentencing on the percentage of sentence
served by prison inmates has been to re-
duce dramatically the gap between the
sentence ordered by the court and the time

actually served by a convicted felon in prison.
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Impact on Incarceration Periods Served by
Violent Offenders

Eliminating the practice of discretionary
parole release and restructuring the system
of sentence credits created a system of truth-
in-sentencing in the Commonwealth and
diminished the gap between sentence length
and time served, but this was not the only
goal of sentencing reform. Targeting violent
felons for longer prison terms than they had
served in the past was also a priority of the
designers of the truth-in-sentencing system.
The truth-in-sentencing guidelines were
carefully crafted with a system of scoring
enhancements designed to yield longer sen-
tence recommendations for offenders with
current or prior convictions for violent
crimes, without increasing the proportion of
convicted offenders sentenced to the state’s
prison system. When the truth-in-sentenc-
ing system was implemented in 1995, a
prison sentence was defined as any sentence
over six months. With scoring enhance-
ments, whenever the truth-in-sentencing
guidelines call for an incarceration term
exceeding six months, the sentences recom-
mended for violent felons are significantly
longer than the time they typically served in
prison under the parole system. Offenders
convicted of nonviolent crimes with no his-
tory of violence are not subject to any scor-
ing enhancements and the initial guidelines

recommendations reflect the average incar-



ceration time served by offenders convicted
of similar crimes during a period governed
by parole laws, prior to the implementation

of truth-in-sentencing.

The truth-in-sentencing guidelines were
designed to recommend longer sentences
for violent offenders without increasing the
proportion of felons sentenced to prison,
and judges have responded to the guide-
lines by complying with recommendations
at very high rates, particularly in terms of
the type of disposition recommended by
the guidelines. Overall, since the introduc-
tion of truth-in-sentencing, offenders have
been sentenced to incarceration in excess of
six months slightly less often than recom-
mended by the guidelines. For fiscal years
(FY)1998 through 2000, the guidelines
recommended that 78% of offenders con-
victed of crimes against the person serve
more than six months, while 74% received
such a sanction (Figure 84). The difference
between recommended and actual rates of
incarceration over six months has narrowed
among person, property and drug crimes
from last year. Over the last three fiscal
years (FY1998-FY2000), the guidelines
recommended 38% of property offenders
for terms over six months and 34% of them
were sentenced accordingly. For drug
crimes, offenders were recommended for
and sentenced to terms exceeding six
months in 32% and 28% of the cases,

respectively. Many property and drug

Impact of Truth-In-Sentencing

offenders recommended by the guidelines
to more than six months of incarceration in
a traditional correctional setting have been
placed in state and local alternative sanction
programs instead. See Impact on Alternative
Punishment Options in this chapter for in-
formation regarding alternative sanction

programs under truth-in-sentencing.

Overall, there is considerable evidence that
the truth-in-sentencing system is achieving
the goal of longer prison terms for violent
offenders. In the vast majority of cases,
sentences imposed for violent offenders
under truth-in-sentencing provisions are
resulting in substantially longer lengths of
stay than those seen prior to sentencing
reform. In fact, a large number of violent
offenders are serving two, three or four
times longer under truth-in-sentencing
than criminals who committed similar

offenses did under the parole system.

Figure 84

Recommended and Actual Incarceration Rates for Terms
Exceeding 6 Months by Offense Type, FY1998-FY2000

Type of Offense Recommended Received
Person 77.5% 73.8%
Property 37.5 34.2
Drug 316 28.3
Other 70.5 68.5
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The crime of first-degree murder illustrates
the impact of truth-in-sentencing on
prison terms served by violent offenders.
Under the parole system (1988-1992),
offenders convicted of first-degree murder
who had no prior convictions for violent
crimes were released typically after serving
twelve and a half years in prison, based on
the time served median (the middle value,
where half of the time served values are
higher and half are lower). Under the
truth-in-sentencing system (FY1998-
FY2000), however, first-degree murderers
having no prior convictions for violent
crimes have been receiving sentences with
a median time to serve of 35 years (Figure
85). In these cases, time served in prison

has tripled under truth-in-sentencing,

Virginia’s truth-in-sentencing system has
had an even larger impact on prison terms
for violent offenders who have previous
convictions for violent crimes. Offenders
with prior convictions for violent felonies

receive guidelines recommendations sub-

This discussion reporis values of actual incarcera-
tion time served under parole laws (1988-1992)
and expected time 1o be served under truth-in-
sentencing provisions for cases sentenced in
FY1998-FY2000. Time served values are repre-
sented by the median (the middle value, where
half of the time served values are higher and half
are lower). Truth-in-sentencing data includes
only cases reco ded for, and sentenced

fo, more than six months of incarceration.
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stantially longer than those without a vio-
lent prior record, and the size of the in-
creased penalty recommendation is linked
to the seriousness of the prior crimes, mea-
sured by statutory maximum penalty. The
truth-in-sentencing guidelines specify two
degrees of violent criminal records. A pre-
vious conviction for a violent felony with a
maximum penalty of less than 40 yeats is a
Category II prior record, while a past con-
viction for a violent felony carrying a maxi-
mum penalty of 40 years or more is a Cat-
egory I record. The crime of first-degree
murder can be used to demonstrate the
impact of these prior record enhancements.
First degree murderers with a less serious
violent record (Category II), who served a
median of 14 years when parole was in
effect (1988-1992), have been receiving
terms under truth-in-sentencing (FY1998-
2000) with a median time to setve of neatly
61 years. Offenders convicted of first-de-
gree murder who had a previous conviction

for a serious violent felony (Category 1

Prison Time Served: Parole System v. Truth-in-Sentencing (in years)

Figure 85
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record) currently are serving terms with a
median of 102 years under truth-in-sen-
tencing, compared to the 15 years typically

served during the parole era.

The crime of second-degree murder also
provides an example of the impact of
Virginia’s truth-in-sentencing system on
lengthening prison stays for violent offend-
ers. Second-degree murderers historically
served five to seven years under the parole
system (1988-1992) (Figure 86). With the
implementation of truth-in-sentencing
(FY1998-FY2000), offenders convicted of
second-degree murder who have no record
of violence have received sentences produc-
ing a median time to be served of over 16
years. For second-degree murderers with
prior convictions for Category II violent
crimes the impact of truth-in-sentencing is
even more pronounced. Under truth-in-
sentencing, these offenders are serving a
median almost 25 years, or nearly four

times the historical time served. The me-

Impact of Truth-In-Senfencing

dian sentence of 18 years for second-degree
murders with a Category I prior record
looks out of synch. However, it is impor-
tant to note that there are so few offenders
in this group that a few cases can skew the
data. In fact in FY2000, there was one
offender with a Category I prior record
convicted of second-degree murder.

The impact of truth-in-sentencing is also
evident in cases of voluntary manslaughter.
For voluntary manslaughter, offenders sen-
tenced to prison typically served two to
three years under the parole system (1988-
1992), regardless of the nature of their
prior record (Figure 87). Persons with no
violent prior record convicted of voluntary
manslaughter under truth-in-sentencing
(FY1998-FY2000) are serving more than
twice as long as these offenders served his-
torically. For those who do have previous
convictions for violent crimes, median
expected lengths of stay have risen to seven
and nine years under truth-in-sentencing,

depending on the seriousness of the

Figure 86
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Figure 87 Category Il is defined as any
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offender’s prior record. Offenders convicted
of voluntary manslaughter today are serving
prison terms two to three times longer than

those served when parole was in effect.

The impact of sentencing reform on time
served for rape and other sex crimes has
been profound. Offenders convicted of
rape under the parole system were released
after serving, typically, five and a half to
six and a half years in prison (1988-1992).
Having a prior recotd of violence in-
creased the rapist’s median time served by
only one year (Figure 88). Under sentenc-
ing reform (FY1998-FY2000), rapists with
no previous record of violence are being
sentenced to terms with a median nearly
twice the historical time served. In con-
trast to the parole system, offenders with a
violent prior record will serve substantially
longer terms than those without violent
priors. Based on the median, rapists with

a less serious violent record (Category II)

Prison Time Served: Parole System v. Truth-in-Sentencing (in years)

This discussion reports values of actual Figure 88
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are being given terms to serve of 18 years
compared to the seven years they served
prior to sentencing reform. For those with a
more serious violent prior record (Category
I), such as a prior rape, the sentences imposed
under truth-in-sentencing are equivalent to
time to be served of 27 years, which is more
than four times longer than the prison term

served by these offenders historically.

The impact of truth-in-sentencing on
forcible sodomy cases exhibits a pattern
very similar to rape cases. Historically,
under the parole system, offenders con-
victed of forcible sodomy served a median
of four and a half to five and a half years
in prison, even if they had a prior convic-
tion for a serious violent felony (Figure 89).
Recommendations of the truth-in-sentenc-
ing guidelines have led to a significant in-
crease in the median time to serve for this

crime. Once convicted of forcible sodomy,

Figure 89
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offenders can expect to serve terms typi-
cally ranging from 11 years, if they have
no violent prior convictions, up to a me-
dian of 39 years if they have a Category I

violent prior record.

Lengths of stay for the crime of aggravated
sexual battery have also increased as the
result of sentencing reform. Aggravated
sexual battery convictions under the parole
system (1988-1992) yielded typical prison
stays of one to two years (Figure 90). In con-
trast, sentences handed down under truth-
in-sentencing (FY1998-FY2000) are produc-
ing 2 median time to serve ranging from just
under three years for offenders never before
convicted of a violent crime, to over six
years for batterers who have committed vio-
lent felonies in the past. In aggravated sexual
battery cases, time served has more than

doubled under truth-in-sentencing.

Impact of Truth-In-Senfencing

The tougher penalties specified by the
truth-in-sentencing guidelines for offend-
ers convicted of aggravated malicious in-
jury, which results in the permanent injury
or impairment of the victim, have yielded
substantially longer prison terms for this
crime. Offenders convicted of aggravated
malicious injury with no prior violent con-
victions, served, typically, less than four
years in prison under the parole system
(1988-1992), but sentencing reform
(FY1998-FY2000) has resulted in a me-
dian term of nine years for these offenders
(Figure 91). Likewise, the median length
of stay for a conviction of aggravated mali-
cious injury when an offender has a violent
prior record has increased from four and a
half years to 18 years for offenders with a
Category Il record and to 27 years when a

Category I record is present.

Figure 90
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Sentencing in malicious injury cases dem-
onstrates a similar pattern (Figure 92).
Sentencing reform has more than doubled
time served for those convicted of mali-
cious injury who have no prior violent
record or a less serious violent record (Cat-
egory II), and almost tripled time served
for those with the most serious violent

record (Category I).

An examination of prison terms for of-
fenders convicted of robbery reveals con-
siderably longer lengths of stay after sen-
tencing reform. Robbers who committed
their crimes with firearms, but who had no
previous record of violence, typically spent
less than three years in prison under the
parole system (Figure 93). Even robbers
with the most serious type of violent prior
record (Category I) only served a lictle
more than four years in prison, based on
the median, prior to the sentencing reform
and the introduction of the truth-in-sen-
tencing guidelines. Today, however, of-

fenders who commit robbery with a fire-

This discussion reports values of actual incarcera-
tiom time served under parole laws (1988-1992)
and expected time to be served under truth-in-
sentencing provisions for cases sentenced in
FY1998-FY2000. Time served values are repre-
sented by the median (the middle value, where
half of the time served values are higher and half
are lower). Truth-in-sentencing data includes
only cases recommended for, and sentenced

to, more than six months of incarceration.
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arm are receiving prison terms that will
result in a median time to serve of over six
years, even in cases in which the offender
has no prior violent convictions. This is
more than double the typical time served
by these offenders under the parole system.
For robbers with the more serious violent
prior record (Category I), such as a prior
conviction for robbery, the expected time
served in prison is now 17 years, or four
times the historical time served for offend-

ers fitting this profile.

The truth-in-sentencing guidelines were
formulated to target violent offenders for
incarceration terms longer than those
served under the parole system. The de-
signers of sentencing reform defined a vio-
lent offender not just in terms of the cur-
rent offense but in terms of the offender’s
entire criminal history. Any offender with
a current or prior conviction for a violent
felony is subject to enhanced recommenda-
tions under the truth-in-sentencing guide-

lines. Only offenders who have never been

Prison Time Served: Parole System v. Truth-in-Sentencing (in years)
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convicted of a violent crime are recom-
mended for terms equivalent to the average
time served historically by similar offenders

prior to the abolition of parole.

Sentencing reform and the truth-in-sen-
tencing guidelines have been successful in
increasing terms for violent felons, includ-
ing offenders whose current offense is non-
violent but who have a prior record of
ctiminal violence. For example, for the sale
of a Schedule I/II drug such as cocaine, the
truth-in-sentencing guidelines recommend
an incarceration term of one year (the mid-
point of the recommended range) in the
absence of a violent record, the same as what
offenders convicted of this offense served on
average prior to sentencing reform (1988-
1992). In the truth-in-sentencing period
(FY1998-FY2000), these drug offenders, in
fact, are serving a median of just over one
year (Figure 94). The sentencing recom-
mendations increase dramatically, however,
if the offender has a violent criminal back-

ground. Although drug sellers with violent

Impact of Truth-In-Sentencing

criminal histories typically served only a
year and a half under the parole system, the
truth-in-sentencing guidelines recommend
sentences which are producing prison stays
of three to four and a half years (at the
median), depending on the seriousness of
prior record. Offenders convicted of sell-
ing a Schedule I/II drug who have a history
of violence are serving two to three times
longer under truth-in-sentencing than they

did under the parole system.

In most cases of the sale of marijuana
(more than '/2 ounce and less than five
pounds), the sentencing guidelines do not
recommend incarceration over six months,
particularly if the offender has a minimal
prior record, and judges typically utilize
sentencing options other than prison when
sanctioning these offenders, reserving
prison for those believed to be least ame-
nable to alternative punishment programs.
Under truth-in-sentencing, offenders con-
victed of selling marijuana who receive sen-

tences in excess of six months (the definition

Figure 93
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of a prison sentence when the guidelines
were implemented in 1995), despite having
a nonviolent criminal record, have been
given terms which, at the median, more
than double historical time served during
the parole era (Figure 95). For offenders
who sold marijuana and have a prior vio-
lent record, the truth-in-sentencing guide-
lines have served to increase the time to be
served. When sellers of marijuana have the
most serious violent criminal history (Cat-
egory I), judges have responded by hand-
ing down sentences which will yield a me-

dian prison term of over two years.

Similarly, in grand larceny cases, the sen-
tencing guidelines do not recommend a
sanction of incarceration over six months
unless the offender has a fairly lengthy
criminal history. When the guidelines
recommend such a term and the judge
chooses to impose such a sanction, grand
larceny offenders with no violent prior

record are being sentenced to a median

Prison Time Served: Parole System v. Truth-in-Sentencing (in years)
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term of just over one year (Figure 96).
Offenders whose current offense is grand
larceny but who have a prior record with a
less serious violent crime (Category II) are
serving twice as long after sentencing re-
form, with terms increasing from just un-
der a year to just under two years. Their
counterparts with the more serious violent
prior records (Category I) are now serving
terms of more than two years instead of the

one year they had in the past.

The impact of Virginia’s truth-in-sentencing
system on the incarceration periods of violent
offenders has been significant. The truth-in-
sentencing data presented in this section pro-
vide evidence that the sentences imposed on
violent offenders after sentencing reform
are producing lengths of stay dramatically
longer than those seen historically. More-
over, in contrast to the parole system, of-
fenders with the most violent criminal re-
cords will be incarcerated much longer than

those with less serious criminal histories.

Figure 96

Grand Larceny
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Impact on Projected Prison Bed Space Needs

During the development of sentencing
reform legislation, much consideration was
given as to how to balance the goals of
truth-in-sentencing and longer incarcera-
tion terms for violent offenders with de-
mand for expensive correctional resources.
Under the truth-in-sentencing system, the
sentencing guidelines recommend prison
terms for violent offenders that are up to
six times longer than those served prior to
sentencing reform, while recommendations
for nonviolent offenders are roughly
equivalent to the time actually served by
nonviolent offenders under the parole sys-
tem. Moreover, the truth-in-sentencing
guidelines were formulated to preserve the
proportions and types of offenders sen-
tenced to prison. At the same time, reform
legislation established a network of local
and state-run community corrections pro-
grams for nonviolent offenders. In other
words, reform measures were carefully
crafted with consideration of Virginias
current and planned prison capacity and
with an eye towards using that capacity to

house the state’s most violent felons.

Impact of Truth-In-Sentencing

Truth-in-sentencing is expected to have an
impact on the composition of Virginia’s
prison (i.e., state responsible) inmate popu-
lation. Because violent offenders are serv-
ing significantly longer terms under truth-
in-sentencing provisions than under the
parole system and time served by nonvio-
lent offenders has been held relatively con-
stant, the proportion of the prison popula-
tion composed of violent offenders relative
to nonviolent offenders should increase
over time. Violent offenders will remain in
the state’s prisons due to longer lengths of
stay, while nonviolent offenders will con-
tinue to be released after serving approxi-
mately the same terms of incarceration as
they did in the past. Over the next decade,
the percentage of Virginias prison popula-
tion defined as violent, that is, the propot-
tion of offenders with a current or previous
conviction for a violent felony, should con-

tinue to grow.

In addition to affecting the composition of
the prison population, truth-in-sentencing
may have some impact on the size of the
prison population since violent offenders
are serving longer terms than they did prior
to truth-in-sentencing reforms. Because
sentencing reforms target violent offenders,
who were already serving longer than aver-
age sentences, the full impact of longer
lengths of stay for these offenders are not
likely to have a noticeable impact until
2001 and after. To date, however, sentenc-
ing reform has not had the dramatic im-

pact on the prison population that some
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critics had once feared when the reforms
were first enacted. Despite double-digit
increases in the inmate population in the
late 1980s and early 1990s, the number of
state prisoners has grown much more
slowly in recent years. As such, Virginia’s
official state responsible (i.e., prison) fore-
cast for the year 2002 has been revised
downward for the sixth consecutive year.
Where the state once expected nearly
45,000 inmates in June 2002, the current
projection for that date is 32,589, with a
small increase to 33,900 by June of 2005.
The forecast for state prisoners developed
in 2000 projects average annual growth of
only 1.46% over the next five years, with

the largest single-year growth projected for

Figure 97

FY2001 (Figure 97). Unanticipated drops
in the number of admissions to prison in
FY1994 and FY1995 fueled progressively
lower forecasts starting in the mid-1990s.
Some critics of sentencing reform had been
concerned that significantly longer prison
terms for violent offenders, a major compo-
nent of sentencing reform, might result in
tremendous increases in the state’s inmate
population. Although violent offenders are
serving much longer terms as the result of
truth-in-sentencing reform, the prison
population has not experienced sizeable

growth since 1996.

Historical and Projected State Responsible (Prison) Population 1993-2005

Date* Inmates

Historical 1993 20,760
1994 23,648

1995 27,364

1996 28,743

1997 28,743

1998 29,442

1999 31,181

2000 31,528

Projected 2001 32,071
2002 32,589

2003 33,037

2004 33,638

2005 33,900

*June figures are used for each year.
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Percent Change

13.9%

16.7
5.0
0.0
24
5.9
1.1

1.7
1.6
1.4
1.5
1.1



Tmpact on Alternative Punishment Options

When the truth-in-sentencing system was
created, the General Assembly established
a two level community-based corrections
system. Reform legislation created a net-
work of local and state-run community
corrections programs for nonviolent of-
fenders. This system was implemented
to provide judges with additional sentenc-
ing options as alternatives to traditional
incarceration for nonviolent offenders,
enabling them to reserve costly correc-
tional institution beds for the state’s vio-
lent offenders. Although the Common-
wealth already operated some community
cotrections programs at the time truth-
in-sentencing laws were enacted, a more
comprehensive system was enabled

through this legislation.

As part of the state community-based
corrections network, two new cornerstone
programs, the diversion center incarcera-
tion program and the detention center
incarceration program, were authorized.
The new programs, while they involve
confinement, differ from traditional incar-
ceration in jail or prison since they include
more structured services designed to ad-

dress problems associated with recidivism.

Impact of Truth-In-Sentencing

These centers involve highly structured,
short-term incarceration for felons deemed
suitable by the courts and the Department
of Corrections (DOC). Offenders ac-
cepted in these programs are considered
probationers while participating in the
program and the sentencing judge retains
authority over the offender should he fail
the conditions of the program or subse-
quent community supervision require-
ments. The detention center program
features military-style management and
supervision, physical labor in organized pub-
lic works projects and such services as reme-
dial education and substance abuse services.
The diversion center program emphasizes
assistance to the offender in securing and
maintaining employment while also provid-
ing education and substance abuse services.
In the more than five years since the new
sentencing system became effective, the
DOC has gradually established detention
and diversion centers around the state as
part of the community-based corrections

system for state-responsible offenders.
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As of June 2000, DOC is operating five
detention centers and six diversion centers
throughout the Commonwealth (Figure
98). Given current bed space, detention
centers collectively can handle 1,354
felony offenders annually, while diversion
programs can serve 1,296 felons over the

course of a year.

These two alternative punishment incar-
ceration programs supplement the boot
camp program which has been in operation
since 1991. This program for young adult
offenders is a military-style program focus-
ing on drill and ceremony, physical labor,
remedial education, and a drug education
program. Young male offenders are re-
ceived into the program once a month in
platoons averaging about 30 each. Begin-
ning January 1, 1998, the program was
lengthened from three to four months

making it more comparable in length to

Figure 98

the detention and diversion center pro-
grams. With space for 100 young men, the
boot camp program can graduate 300 fel-
ons annually. The few women referred and
accepted to the program are sent to a
women’s boot camp facility in Michigan.
According to management at DOC, gener-
ally, the detention center is the preferred

alternative due to cost and logistics.

On June 30, 2000, 1071 probationers were
in the detention center, diversion center, and
boot camp programs, compared to around
824 offenders on the same date in 1999 and
500 offenders in June of 1998. The diversion
center programs have been operating at full
capacity while the detention center pro-
grams are functioning at near full capacity.
In September of this year, 126 offenders
had been accepted into one of these pro-
grams and were on waiting lists until open-

ings could be made available.

Opening Date for Currently Operating Defention Centers and Diversion Centers 1995-2000

Southamplon - Stafford Tidewater Detention ~ White Post
Detention Defention Center for Women Defenlion
Center Center June 1998 Center
Oct, 1995 July 1997 Sept. 1999
 Appalachian
Dalenlion Cenler
July 1998
r Richmond Chesterfield Harrisonburg Men’s  Chatham
Women's Men's Diversion Center Diversion Center
Diversion Diversion July 1998 August 1989
Center Cenler
Dec. 1996 July 1997 .~ Diversion Center V\{hite Post
for Women al | Diversion Center
Soulhamplon Dec. 1999
August 1998
| | P | - | 1 | > P - ]
1 i 1 = L T 1
1995 1996 1997 1998 1999 2000
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In addition to the alternative incarceration
programs described above, the DOC oper-
ates a host of non-incarceration programs
as part of its community-based corrections
system. Programs such as regular and in-
tensive probation supervision, home elec-
tronic monitoring, day reporting centers,
and adult residential centers are an integral
part of the system. Regular probation ser-
vices have been available since the 19407;
intensive supervision, characterized by
smaller caseloads and closer monitoring of
offenders, was pilot tested in the mid
1980’s. Intensive supervision is now an
alternative in most of the state’s 42 proba-
tion districts. Home electronic monitor-
ing, piloted in 1990-1992, is now available
in all probation districts, and is used in
conjunction with intensive and conven-
tional supervision. In addition, the De-
partment currently operates ten day report-
ing centers, with an eleventh in the plan-
ning stage. With current capacity, day re-
porting programs can supervise up to
1,730 felons over the course of a year.
These centers feature daily offender contact
and monitoring as well as structured ser-
vices, such as educational and life skills
training programs. Offenders report each
day to the center and are directed to any
combination of education or treatment
programs, to a community center work
project, or a job. Day reporting centers
are considered a more viable option in
urban rather than rural areas since offend-

ers must have transportation to the center.

Impact of Truth-In-Senfencing

In addition to day reporting centers DOC
also operates 10 residential centers around
the state for inmates transitioning back to
the community, which together can serve

800 offenders a year.

Day reporting centers in Richmond,
Newport News/Hampton, Norfolk, and
Roanoke, along with districts in Char-
lottesville and Fredericksburg are providing
interactive services with their respective
circuit courts to support “Drug Court”
programs. Of the seven Drug Court pro-
grams operating in circuit courts, Norfolk
is the only program that is strictly post-
adjudication model. In exchange for par-
ticipating in and completing the drug
court program (treatment, drug screens,
employment or school, etc.), a convicted
offender can receive a reduced sentence.
The other programs are a combination of
post-adjudication, pre-adjudication and
first time offender models. In these six
Drug Court programs (Richmond, New-
port News, Roanoke, Charlottesville,
Chesterfield and Colonial Heights, and the
Rappahannock region), an offender may
have a conviction reduced, or have no con-
viction entered into record and the charge
dismissed/reduced upon successful comple-
tion of the program, or treated as a first
offender. At the end of 2000, there are
seven additional Drug Court programs

in the planning stage.

1563



In addition to expanding the network of
state-run community corrections pro-
grams, the General Assembly also estab-
lished a more intricate network of local
community corrections programming as
an integral part of reform legislation. In
1994, the General Assembly created the
Comprehensive Community Corrections
Act for Local-Responsible Offenders
(CCCA) and the Pre-Trial Services Act
(PSA). These two acts gave localities au-
thority to provide supervision and services
for defendants awaiting trial and for of-
fenders convicted of low-level felonies
(Class 5 and Class 6) or misdemeanors
that carry jail time. In order to participate,
localities were required, by legislative man-
date, to create Community Criminal Jus-
tice Boards (CCJBs) comprised of repre-
sentatives of the courts (circuit court, gen-
eral district court and juvenile and domes-
tic relations court), the Commonwealth’s
Attorney’s office, the police department,
the sheriff’s and magistrate’s offices, the
education system, the Department of
Mental Health, Mental Retardation and
Substance Abuse Services, and other orga-
nizations. The CCJBs oversee the local
CCCA and PSA programs, facilitate ex-
change among criminal justice agencies
and serve as an important local policy
board for criminal justice matters. The
Virginia Department of Criminal Justice
Services provides technical assistance, coor-
dinating services and, often, grant funding
for local CCCA and PSA programs.
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Impact on Incarceration of
Nonviolent Offenders

With the 1994 reform legislation, the Gen-
eral Assembly expanded the system of local
and state community corrections programs
in Virginia. At the same time, the General
Assembly charged the Commission to study
the feasibility of placing 25% of property
and drug offenders in alternative (non-
prison) sanctions by using an empirically-
based risk assessment instrument. Such an
instrument is used to identify those offend-
ers who are likely to present the lowest risk
to public safety. After analyzing the char-
acteristics and historical patterns of recidi-
vism of larceny, fraud and drug offenders,
the Commission developed a risk assess-
ment tool for integration into the existing
sentencing guidelines system which identi-
fies those offenders recommended for a
term of incarceration who have the lowest
probability of being reconvicted of a felony
ctime within three years. These offenders
are then recommended for sanctions other

than traditional incarceration in prison.



Risk assessment can be viewed as an impor-
tant component to help maximize the utili-
zation of alternative punishments for non-
violent offenders while, at the same time,
minimizing threat to public safety and
reserving the most expensive correctional

space for the state’s violent offenders.

The risk assessment component of the
guidelines system is currently being pilot
tested in six circuits around the Com-
monwealth and is not yet operational
statewide. The National Center for

State Courts’ preliminary evaluation

of this instrument is included in the
Nonviolent Offender Risk Assessment
chapter of this report

Impact of Truth-In-Senfencing

Summary

In the sixth year of Virginia’s comprehen-
sive felony sentencing reform legislation,
the overhaul of the felony sanctioning sys-
tem continues to be a success. Offenders
are serving approximately 90% of incar-
ceration time imposed with violent felons
serving significantly longer periods of in-
carceration than those historically served.
At the same time, Virginia’s prison popula-
tion growth has continued to stabilized
with a projected growth rate in the prison
population of just 1.46% over the next five
years. Part of the reduction in prison
growth is due to the funding of intermedi-
ate punishment/treatment programs at a
level to handle a capacity of approximately
8,400 felons annually. Thus neatly six years
after the enactment of the sentencing reform
legislation in Virginia, there is substantial
evidence that the system is continuing to

achieve what its designers intended.

Spencer Roane served on the Virginia
Supreme Court from 1794 until his death
in 1822. At 33, he was the youngest judge
elected to the court. Ie was referred to
as one of the most colorful figures in the
history of Virginia jurisprudence. Roane
also played an important role in the early
history of the University of Virginia.
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Introduction

The Commission closely monitors the sen-
tencing guidelines system and, each year,
deliberates upon possible modifications to
enhance the usefulness of the guidelines as
a tool for judges in making their sentencing
decisions. Under §17.1-806 of the Code of
Virginia, any modifications adopted by the
Commission must be presented in its An-
nual Report, due to the General Assembly
each December 1. Unless otherwise pro-
vided by law, the changes recommended by
the Commission become effective on the

following July 1.

The Commission draws on several sources
of information to guide its discussions
about modifications to the guidelines sys-
tem. Commission staff meet with circuit
court judges and Commonwealth’s Attor-
neys at various times throughout the year,
and these meetings provide an important
forum for input from these two groups. In
addition, the Commission operates a “hot
line” phone system staffed Monday through
Friday, to assist users with any questions or
concerns regarding the preparation of the
guidelines. While the hot line has proven
to be an important resource for guidelines

users, it has also been a rich source of input

and feedback from criminal justice profes-
sionals around the Commonwealth. More-
over, the Commission conducts many
training sessions over the course of a year
and, often, these sessions provide informa-
tion useful to the Commission. Finally,
the Commission closely examines compli-
ance with the guidelines and departure pat-
terns in order to pinpoint specific areas
where the guidelines may be out of sync
with judicial thinking. The opinions of the
judiciary, as expressed in the reasons they
write for departing from guidelines, are very
important in directing the Commission to

those areas of most concern to judges.

In 1999, utilizing the wealth of informa-
tion available from a variety of sources, the
Commission adopted six recommendations,
all of which involved modifications to the
guidelines worksheets. All six worksheet
amendments became effective July 1, 2000,
and are included in the Commission’s 2000
manual edition. This year, the Commission
has adopted 12 recommendations for modi-
fications to the sentencing guidelines sys-
tem. Each of these is described in detail on

the pages that follow.
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RECOMMENDATION 1

Amend the sentencing guidelines for rape and other sexual assault offenses by increasing the up-

per end of the guidelines range by 300% for offenders scoring 44 points or more on the sex of-

fender risk assessment instrument developed by the Commission

Issue

Although guidelines account for prior
criminal history and factors related to the
offense before the court, existing guidelines
do not explicitly account for risk of future
dangerousness. The sex offender risk assess-
ment instrument developed by the Com-
mission can be used as a tool to identify
those offenders who, as a group, represent
the greatest risk for committing a new of-

fense once released back into the community.

Analysis

In 1999, the Virginia General Assembly
requested the Commission to develop a sex
offender risk assessment instrument, based
on the risk of re-offense, for utilization with
the state’s sentencing guidelines for sex of-
fenses. In accordance with SJR 333 (1999
General Assembly), the Commission em-
barked on an empirical study of sex offend-
ers convicted in the Commonwealth. Thus,
the instrument constructed by the Com-
mission reflects the characteristics and re-
cidivism patterns of the population of felony
sex offenders convicted and sentenced in
Virginia. Although no risk assessment
model can ever predict a given outcome
with perfect accuracy, the Commission’s
instrument, overall, produces higher scores
for the groups of offenders who exhibited

higher recidivism rates during the period

168

examined. In this way, the instrument
developed by the Commission is indicative
of offender risk of re-offense. The Com-
mission found that every offender in the
sample scoring 44 points or more on the
risk assessment instrument recidivated within
the study period. These offenders, pre-
dicted to be at the very highest risk level
according to the Commission’s instrument,
failed after an average of less than two years
in the community. See the Sex Offender
Risk Assessment chapter of this report or the
Commission’s report entitled Assessing Risk
Among Sex Offenders in Virginia for addi-

tional detail.

Currently, for each offender recommended
for a term of incarceration that includes
prison, the guidelines are presented to the
judge in the form of a midpoint recom-
mendation and an accompanying range (a
low recommendation and a high recom-
mendation). A judge sentencing an of-
fender identified by the risk assessment
instrument to be relatively high risk may
decide that a longer sentence is needed in
order to incapacitate the offender for a
longer period. However, if the judge gives
a sentence that exceeds the guidelines rec-
ommendation, he or she is considered out
of compliance with the guidelines. Increas-

ing the upper end of the range would pro-



vide judges the flexibility to sentence higher
risk sex offenders to terms above the current
guidelines range and still be in compliance
with the guidelines. This approach allows
the judge to incorporate sex offender risk
assessment into the sentencing decision
while providing the flexibility to evaluate

the circumstances of each case.

Virginia’s sentencing guidelines are discre-
tionary; judges are not required to comply
with the recommended sentence. Judges in
the Commonwealth are free to depart from
the guidelines when they feel circumstances
warrant a sentence above or below the guide-
lines recommendation. Under §19.2-298.01,

when sentencing outside the guidelines

Figure 99

Recommendations

range, a judge is required only to provide a
written explanation of the reason for the de-
parture. Integrating sex offender risk assess-
ment into Virginia's discretionary guidelines
system can provide judges with an additional
tool to assist them in formulating sentencing

decisions in sex offense cases.

The Commission’s proposal calls for increas-
ing the upper end of the guidelines range for
both Rape and Other Sexual Assault guide-
lines by 300% for offenders scoring 44
points or more on the risk assessment in-
strument. Under the proposal, the low end
of the guidelines range and the midpoint
recommendation would remain unchanged.

Figure 99 demonstrates the effect of this

Proposed Modifications to the Rape Section C Recommendation Table

Curent High
Sentence Range

Score Midpoint Low High

144 12 yr. 0 mo. 6 yr. 8 mo. 14 yr. 5 mo.
145 12 yr. 1 mo. 6 yr. 9 mo. 14 yr. 6 mo.
146 12 yr. 2 mo. 6 yr. 9 mo. 14 yr. 7 mo.
147 12 yr. 3 mo. 6 yr. 10 mo. 14 yr. 8 mo.
148 12 yr. 4 mo. 6 yr. 10 mo. 14 yr. 10 mo.
149 12 yr. 5 mo. 6 yr. 11 mo. 14 yr. 11 mo.
150 12 yr. 6 mo. 7 yr. 0 mo. 15 yr. 0 mo.
161 12 yr. 7 mo. 7 yr. 0 mo. 15yr. 1 mo.
152 12 yr. 8 mo. 7 yr. 1 mo. 15 yr. 2 mo.
1563 12 yr. 9 mo. 7 yr. 1 mo. 15 yr. 4 mo.
164 12 yr. 10 mo. 7 yr. 2 mo. 15 yr. 5 mo.
155 12 yr. 11 mo. 7 yr. 2 mo. 15 yr. 6 mo.
156 13 yr. 0 mo. 7 yr. 3 mo. 15 yr. 7 mo.
157 13 yr. 1 mo. 7 yr. 3 mo. 15 yr. 8 mo.
168 13 yr. 2 mo. 7 yr. 4 mo. 15 yr. 10 mo,
159 13 yr. 3 mo. 7 yr. 5 mo. 15 yr. 11 mo.
160 13 yr. 4 mo. 7 yr. 5 mo. 16 yr. 0 mo.
181 13 yr. 5 mo. 7 yr. 6 mo. 16 yr. 1 mo.
162 13 yr. 6 mo. 7 yr. 6 mo. 16 yr. 2 mo.
163 13 yr. 7 mo. 7 yr. 7 mo. 16 yr. 4 mo.
164 13 yr. 8 mo. 7 yr. 7 mo. 16 yr. 5 mo.
165 13 yr. 9 mo. 7 yr. 8 mo. 16 yr. 6 mo.
166 13 yr. 10 mo. 7 yr. 8 mo. 16 yr. 7 mo.
167 13 yr. 11 mo. 7 yr. 9 mo. 16 yr. 8 mo.
168 14 yr. 0.0 mo. 7 yr. 10 mo. 16 yr. 10 mo.

Recommendation 1

Risk Assessment Score
44 or more
High
57 yr. 8 mo.
68 yr. 0 mo.
68 yr. 4 mo.
58 yr. 8 mo.
59 yr. 4 mo.
59 yr. 8 mo.
60 yr. 0 mo.
60 yr. 4 mo.
60 yr. 8 mo.
61 yr. 4 mo.
61 yr. 8 mo.
62 yr. 0 mo.
62 yr. 4 mo.
62 yr. 8 mo.
63 yr. 4 mo
63 yr. 8 mo.
64 yr. 0 mo.
64 yr. 4 mo.
64 yr. 8 mo.
656 yr. 4 mo
65 yr. 8 mo
66 yr. O mo.
66 yr. 4 mo.
66 yr. 8 mo.
67 yr. 4 mo.
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Figure 99 continued

proposal on guidelines recommendations.
The tables displayed in Figure 99 present
portions of the Section C Recommendation
Tables for both the Rape guidelines and the
Other Sexual Assault guidelines. Guide-
lines preparers use these tables to look up
the total score an offender receives on the
prison sentence length worksheet (Section
C) in order to find the guidelines midpoint
recommendation and the accompanying
recommended range. Although scores from
seven to 600 are contained in the Rape Sec-
tion C Recommendation Table in the sen-
tencing guidelines manual, only scores
from 144 through 168 are presented in

Figure 99. This range of scores was selected

Proposed Modifications fo the Other Sexual Assault Section C Recommendation Table

Sentence Range

NNNNNNNRN = — e el et et et et = m OO0 OOCO

Midpoint

yr. 7
yr. 8
yr. 9
yr. 10
yr. 11
yr.
yr.
yr.
yr.
yI.
yr.
yr.
yr.
yr.
yI.
yr. 1
yr. 1
yr.
yr.
yr.
yr.
yi.
yr.
yr.
V.

NOOPRWN O —0OO®~NOOOA~WN—O

mo.
mo.
mo.
mo.
mo.
mo.
mo.
mo.
mo.
mo,
mo.
mo.

mo

mo.
mo,
mo.

mo

mo,
mo.
mo.
mo.
mo.
mo.
mo.
mo,

o

Current High Recommendation 1
Risk Assessment Score
44 or more
Low High High

0 yr. 7 mo. 1y 2 mo. 4 yr. 8 mo
0 yr. 7 mo. 1y 3 mo. 5 yn. 0 mo
0 yr. 7 mo. 1y 4 mo 5 yr. 4 mo
0 yr. 7 mo. 1y 4 mo. 5 y. 4 mo
0 yr. 7 mo. 1y 5 mo, 5 yr. 8 mo
0 yr. 7 mo. 1y. 6 mo. 6 yrr. 0 mo
0 yr. 7 mo. 1y 8 mo. 6 yr. 8 mo
0 yr. 7 mo. 1yr. 10 mo. 7 y. 4 mo
0 yr. 7 mo. 2yr. O mo. 8 yr. 0 mo.
0 yr. 7 mo. 2y 2 mo, 8 yr. 8 mo
0 yr. 7 mo. 2y 4 mo. 9 yr. 4 mo
0 yr. 8 mo. 2y 6 mo. 10 yr.. 0 mo
0 yr. 9 mo. 2y. 8 mo. 10y 8 mo
0 yr. 9 mo. 2y. 9 mo. 11 yr. 0 mo.
0 yr. 10 mo. 2 yr, 10 mo. 1T yr. 4 mo
0 yr. 10 mo. 2y 11 mo. 11T yr. 8 mo
0 yr. 11 mo. 3y. 0 mo. 12 . 0 mo
1 yr. 0 mo. 3y 2 mo. 12 v 8 mo
1 yr. 1 mo. 3y. 3 mo. 13 yr. 0 mo.
1 yr 1 mo. 3y. 5 mo. 13 yr 8 mo
1 yr. 2 mo. 3y 6 mo 14 yr. 0 mo
1 yr. 3 mo. 3y. 8 mo. 14 yr. 8 mo
1 yr. 4 mo. 3y. 9 mo. 16 yr. 0 mo
1 yr. 6 mo. 3y 11 mo. 156 yr. 8 mo.
1 yr. 6 mo. 4yr. 1 mo, 16 yr. 4 mo
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because the median midpoint recommen-
dation under the Rape guidelines is 13
years. Similarly, the scores of seven to 31
were selected for presentation in the Other
Sexual Assault Section C Recommendation
Table in Figure 99 because a large share of
cases covered by the Other Sexual Assault
guidelines receive recommendations with
midpoints between seven months and two
years, seven months. Selecting these portions
of the tables demonstrates the impact of the

Commission’s proposals for typical cases.

As shown in Figure 99, for an offender
scoring 44 or more on risk assessment, the
upper end of the guidelines range would be
higher than for an offender scoring below
that level, even if both offenders had the
same score on the current sentencing
guidelines. With the additional infor-
mation pro-vided by risk assessment,
the judge could then use his or her
discretion to sentence a sex offender
considered a high risk for re-offense to
a longer term of incarceration than the
lower risk offender while remaining in
compliance with the guidelines. The
Commission estimates that a relatively
small portion of sex offenders (4%)
would qualify for the 300% increase in
the upper end of the guidelines range.



RECOMMENDATION 2

Amend the sentencing guidelines for rape and other sexual assault offenses by increasing the upper

end of the guidelines range by 100% for offenders scoring 34 to 43 points on the sex offender risk

assessment instrument developed by the Commission

[ssue

Although guidelines account for prior
criminal history and factors related to the
offense before the court, existing guidelines
do not explicitly account for risk of future
dangerousness. Recommendation 1 pro-
poses increasing the upper end of the guide-
lines range for rape and other sexual of-
fenders who score 44 points or more on
the Commission’s sex offender risk assess-
ment instrument. A Commission study,
however, revealed that offenders scoring
34 to 43 points on the instrument reci-
divate at a rate substantially higher than

the overall average.

Analysis

In accordance with SJR 333 (1999 General
Assembly), the Commission developed a
risk assessment instrument for sex offend-
ers, based on the risk of re-offense. The
instrument constructed by the Commis-
sion, based on empirical study, reflects the
characteristics and recidivism patterns of
the population of felony sex offenders con-

victed and sentenced in Virginia. While all

offenders scoring 44 points or more recidi-
vated during the study period, the Com-
mission’s analysis also revealed that offenders
scoring 34 to 43 points on the instrument
recidivate at a rate substantially higher than
the overall average. Nearly three out of
four (71%) of offenders scoring 39 through
43 points on the risk assessment instru-
ment recidivated. This rate is nearly twice
the overall average recidivism rate of 37%

found during the Commission’s study.

As discussed in Recommendation 1, the
Commission believes increasing the upper
end of the range would provide judges the
flexibility to sentence higher risk sex of-
fenders to terms above the current guide-
lines range and still be in compliance with
the guidelines. This approach allows the
judge to incorporate sex offender risk as-
sessment into the sentencing decision while
providing the flexibility to evaluate the
circumstances of each case. The Commis-
sion proposes increasing the upper end of
the guidelines range for both Rape and
Other Sexual Assault guidelines by 100%
for offenders scoring 34 through 43 points

on the risk assessment instrument. The
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low end of the guidelines range and the
midpoint recommendation would not be
altered. Figure 100 shows the impact of
Recommendation 2 together with Recom-
mendation 1 on guidelines recommenda-
tions for offenders who score within the
specified ranges on the risk assessment in-
strument. The tables shown in Figure 100

present portions of the Section C Recom-

translate the total score received on the
prison sentence length worksheet (Section
C) into the guidelines midpoint and ac-
companying recommended range. The
selected portions demonstrate the impact of
the Commission’s proposals for typical
cases. Based on Commission data, slightly
more than one in five sex offenders (21%)

would be subject to the 100% increase in

mendation Tables, which preparers use to the upper end of the guidelines range.

Figure 100
Proposed Modifications to the Rape Section C Recommendation Table

Cutrent High Recommendation 2 Recommendation 1
Risk Assessment Score
Sentence Range 341043 44 or more

Score Midpoint Low High High High
144 12 yr. 0 mo. 6 yr. 8 mo. 14 yr. 5 mo. 28 yr. 10 mo. 57 yr. 8 mo.
145 12 yr. 1 mo. 6 yr. 9 mo, 14 yr. 6 mo. 29 yr. 0 mo. 58 yr. 0 mo.
146 12 yr. 2 mo. 6 yr. 9 mo, 14 yr. 7 mo. 29 yr. 2 mo. 58 yr. 4 mo.
147 12 yr. 3 mo. 6 yr. 10 mo. 14 yr. 8 mo. 29 yr. 4 mo. 58 yr. 8 mo.
148 12 yr. 4 mo. 6 yr. 10 mo. 14 yr. 10 mo. 29 yr. 8 mo. 59 yr. 4 mo.
149 12 yr. 5 mo. 6 yr. 11 mo. 14 yr. 11 mo. 29 yr. 10 mo. 59 yr. 8 mo.
150 12 yr. 6 mo. 7 yr. 0 mo. 15 yr. 0 mo. 30 yr. O mo. 860 yr. 0 mo.
151 12 yr. 7 mo. 7 yr. 0 mo. 15 yr. 1 mo. 30 yr. 2 mo. 60 yr. 4 mo. |
1562 12 yr. 8 mo. 7 yr. 1 mo. 15 yr. 2 mo. 30 yr. 4 mo. 60 yr. 8 mo. !
153 12 yr. 9 mo. 7 yr. 1 mo. 15 yr. 4 mo. 30 yr. 8 mo. 61 yr. 4 mo
154 12 yr. 10 mo. 7 yr. 2 mo. 15 yr. 5 mo. 30 yr. 10 mo. 61 yr. 8 mo
155 12 yr. 11 mo. 7 yr. 2 mo. 15 yr. 6 mo. 31 yr. 0 mo. 62 yr. Omo. |
166 13 yr. 0 mo. 7 yr. 3 mo. 15 yr. 7 mo. 31 yr. 2 mo 62 yr. 4 mo.
157 13y 1 mo. 7 yr. 3 mo. 15 yr. 8 mo. 31 yr. 4 mo. 62 yr. 8 mo.
158 13y 2 mo. 7 yr. 4 mo. 15 yr. 10 mo. 31 yr. 8 mo. 63 yr. 4 mo
159 13 yr. 3 mo. 7 yr. 5 mo. 15 yr. 11 mo. 31 yr. 10 mo. 63 yr. 8 mo
160 13 yr. 4 mo. 7 yr. 5 mo. 16 yr. 0 mo. 32 yr. 0 mo. 64 yr. 0 mo.
161 13 yr. 5 mo. 7 yr. 6 mo. 16 yr. 1 mo. 32 yr. 2 mo. 64 yr. 4 mo.
162 13 yr. 6 mo. 7 yr. 6 mo. 16 yr. 2 mo. 32 yr. 4 mo. 64 y. 8 mo. |
163 13 yr. 7 mo. 7 yr. 7 mo. 16 yr. 4 mo. 32 yr. 8 mo. 65 yr. 4 mo
164 13y 8 mo. 7 yr. 7 mo. 16 yr. 5 mo. 32 yr. 10 mo. 65 yr. 8 mo
165 13 yr. 9 mo. 7 yr. 8 mo. 16 yr. 6 mo. 33 yr. 0 mo. 66 yr. 0 mo
166 13 yr. 10 mo. 7 yr. 8 mo. 16 yr. 7 mo. 33 yr. 2 mo. 66 yr. 4 mo.
167 13 yr. 11 mo. 7 yr. 9 mo 16 yr. 8 mo. 33 yr. 4 mo. 66 yr. 8 mo
168 14 yr. 0 mo 7 yr. 10 mo 16 yr. 10 mo. 33 yr. 8 mo. 67 yr. 4 mo
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As shown in Figure 100, for an offender higher (sce Recommendation 1). With the
scoring 34 through 43 points on risk as- additional information provided by risk
sessment, the upper end of the guidelines assessment, the judge could then use his or
range would be higher than for an offender her discretion to sentence a sex offender
scoring below that level, even if both of- considered a high risk for re-offense to a
fenders had the same score on the current longer term of incarceration than the lower
sentencing guidelines. For those scoring risk offender while remaining in compli-
44 points or more, the upper end of the ance with the guidelines.

guidelines range would be considerably

Figure 100 continued

Proposed Modifications fo the Other Sexual Assault Section C Recommendation Table

Current High dation 2 ion 1
Risk Assessment Score
Sentence Range 341043 44 or more

Score Midpolnt Low High High High
7 0 yr. 7 mo. 0 yr. 7 mo. 1y 2 mo. 2 yr. 4 mo. 4 yr. 8 mo.
8 0yr. 8 mo. 0 yr. 7 mo. 1y 3 mo. 2 yr. 6 mo. 5 yr. 0 mo.
9 0y 9 mo. 0 yr. 7 mo. 1yr. 4 mo. 2 yr. 8 mo. 5 yr. 4 mo.
10 0 yr. 10 mo. 0 yr. 7 mo. 1y 4 mo 2 yr. 8 mo. 5 yr. 4 mo.
1" O yr. 11 mo. O yr. 7 mo. 1y 5 mo. 2 yr. 10 mo. 5 yr. 8 mo.
12 1y O mo. 0 yr. 7 mo 1yn 6 mo. 3 yn.. 0O mo. 6 yr. 0 mo.
13 1 y. 1 mo. 0 yr. 7 mo. 1yn. 8 mo. 3 yr. 4 mo. 6 yr. 8 mo.
14 1y 2 mo. 0 yr. 7 mo. 1 yr. 10 mo. 3 yr. 8 mo. 7 yr. 4 mo.
15 1y 3 mo. 0 yr. 7 mo. 2y 0 mo. 4 yr. 0 mo. 8 yr. 0 mo
16 1y 4 mo. 0 yr. 7 mo. 2yr. 2 mo. 4 yr. 4 mo. 8 yr. 8 mo.
17 1y 5 mo. 0 yr 7 mo 2 yr. 4 mo. 4 yr. 8 mo 9 yr. 4 mo.
18 1y 6 mo. 0 yr. 8 mo. 2yr. 6 mo. 5 y. 0 mo. 10 yr. 0 mo.
19 1 yr. 7 mo. 0 yr. 9 mo 2y 8 mo. 65 yn. 4 mo. 10 yr. 8 mo.
20 1y 8 mo. 0 yr. 9 mo. 2y 9 mo. 5 y. 6 mo 11 yr. 0 mo
21 1y 9 mo. 0 yr. 10 mo. 2 yr. 10 mo. 5 yr. 8 mo. 11 yr. 4 mo.
22 1 yr. 10 mo. 0 yr. 10 mo. 2yr. 11 mo. 5 yr. 10 mo. 11 yr. 8 mo.
23 1 yr. 11 mo. 0 yr. 11 mo. 3yr. 0 mo 6 yr. 0 mo. 12 yr. 0 mo.
24 2 yr. 0 mo. 1 yr. 0 mo. 3y. 2 mo 6 yr 4 mo 12 yr. 8 mo.
25 2 yr. 1 mo. 1 yr 1 mo 3y 3 mo. 6 yr. 6 mo 13 yr. 0 mo.
26 2 yr. 2 mo. 1 yr. 1 mo. 3y 5 mo. 6 yr. 10 mo. 13 yr. 8 mo.
27 2 yr. 3 mo. 1 yr. 2 mo. 3yr. 6 mo. 7 yr. 0O mo. 14 yr. 0 mo.
28 2 yr. 4 mo. 1 yr. 3 mo. 3yr. 8 mo. 7 yr. 4 mo 14 yr. 8 mo.
29 2 yr. 5 mo. 1 yr. 4 mo. 3y. 9 mo 7 yr. 6 mo 15 yr. 0 mo.
30 2 yr. 6 mo. 1 yr. 5 mo. 3yr. 11 mo. 7 yr. 10 mo 15 yr. 8 mo.
31 2 yr. 7 mo. 1 yr. 6 mo 4yr. 1 mo 8 yr. 2 mo. 16 yr. 4 mo.
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RECOMMENDATION 3

Amend the sentencing guidelines for rape and other sexual assault offenses by increasing the upper

end of the guidelines range by 50% for offenders scoring 28 to 33 points on the sex offender risk

assessment instrument developed by the Commission

Issue

Although guidelines account for prior
criminal history and factors related to the
current offense, existing guidelines do not
explicitly account for risk of future danger-
ousness. Recommendations 1 and 2 pro-
pose increasing the upper end of the guide-
lines range for rape and other sexual of-
fenders who score at least 34 points on the
Commission’s sex offender risk assessment
instrument. In its study of sex offender
recidivism, however, the Commission
found that offenders scoring 28 to 33
points recidivate at a rate exceeding the

overall average.

164

Analysis

In accordance with SJR 333 (1999 General
Assembly), the Commission developed a
risk assessment instrument for sex offend-
ers, based on the risk of re-offense. The
instrument constructed by the Commis-
sion, based on empirical study, reflects the
characteristics and recidivism patterns of
the population of felony sex offenders con-
victed and sentenced in Virginia. The
Commission’s data reveal that offenders
scoring 28 to 33 points on the risk assess-
ment instrument recidivated at a rate of
41%. This is higher than the overall average
recidivism rate for convicted sex offenders,

estimated by the Commission to be 37%.

As discussed in Recommendations 1 and 2,
the Commission believes increasing the
upper end of the range would provide
judges the flexibility to sentence higher risk
sex offenders to terms above the current
guidelines range and still be in compliance
with the guidelines. The Commission pro-
poses increasing the upper end of the

guidelines range for both Rape and Other



Sexual Assault guidelines by 50% for of-
fenders scoring 28 through 33 points on
the risk assessment instrument. This pro-
posal would not affect the low end of the
guidelines range and the midpoint recom-
mendation provided under current guide-
lines. Figure 101 shows the impact of Rec-
ommendations 1, 2 and 3 on guidelines

recommendations for offenders who score

tion Tables, which provide the guidelines
midpoint and accompanying recommended
range associated with the total score com-
puted on the prison sentence length work-
sheet (Section C), in order to demonstrate
the impact of the Commission’s proposals
for typical cases. The Commission esti-

mates that more than one in five sex offend-

ers (22%) would be affected by the 50%

Recommendations

within the specified ranges on the risk as- increase in the upper end of the recom-

sessment instrument. Figure 101 presents mended range.

portions of the Section C Recommenda-

Figure 101
Proposed Modifications to the Rape Section C Recommendation Table

Curent High Recommendation 3 Recommendation 2 Recommendafion 1
Risk Assessment Score
Sentence Range Upto 27 2810 33 341043 44 or more
Score Midpoint Low | High | High High | High
|

144 | 12 yr O mo. 6 yr. 8 mo. 14 yr. & mo, 21 v 8 mo. 28 yr. 10 mo. 67 yr 8 mo.
145 12 yr. 1 mo. 6 yr. 9 mo. 14 yr. 6 mo. 21y ©& mo. 29 yr. 0 mo. 68 yr. 0 mo.
146 12 yr. 2 mo. 6 yr. 9 mo. 14 yr. 7 mo. 21 yr. 11 mo. 29 y. 2 mo, 68 yi 4 mo.
147 12 yr. 3 mo. 6 yr. 10 mo. 14 yr. 8 mo. 22 yr. 0 mo. 29 yr. 4 mo. 58 yr. 8 mo
148 | 12y 4 mo. 6 yr. 10 mo. 14y 10 mo. = 22 yr. 3 mo. 29 y. 8 mo. 59 y. 4 mo.
149 12 yr. 5 mo. 6 yr. 11 mo. 14 yr. 11 mo. 22 yr. B mo. 29 yr. 10 mo. 59 yr. 8 mo.
150 | 12y 6 mo. 7 yr. 0 mo. 16 yr. 0 mo. 22 yr. 6 mo. 30 yr. 0 mo. 60 yr. 0 mo
161 12y 7mo. | 7 yr. O mo. 15 yr. 1 mo. 22 yr. 8 mo. 30 yr. 2 mo, 60 yr 4 mo.
162 12 yr. 8 mo. 7 yr. 1 mo. 15 yr. 2 mo. 22 yr. 9 mo. 30 yi. 4 mo 60 vy 8 mo.
153 | 12 yr. 9 mo. 7 yr. 1 mo. 15 yr. 4 mo. 23 yr. O mo. 30 yr 8 mo. 61 yr. 4 mo.
154 | 12 yr. 10 mo. 7 yr. 2 mo. 15 yr. 5 mo. 23 yr. 2 mo. 30 yr. 10 mo. 81 yr. 8 mo
155 12 yr. 11 mo. 7 yr. 2 mo. 156 yr. 6 mo. 23 yr. 3 mo. 31 yr. 0 mo. 82 yr. 0 mo.
156 13 yr. 0 mo. 7 yr. 3 mo. 156 yr. 7 mo. 23y, & mo 31 yr. 2 mo. 62 yr. 4 mo.
167 13 yr. 1 mo. 7 yr. 3 mo. 15 yr. 8 mo. 23 yr. 6 mo. 31y 4 mo 82 yrn 8 mo.
168 13y. 2mo. | 7y 4mo. | 15y 10 mo. 23 . 9 mo. 31y 8 mo. 83 yr. 4 mo.
159 13 yr. 3 mo. 7y 6mo. | 15yr 11 mo. 23 yr. 11 mo. 31 yr. 10 mo. 63 yr. 8 mo
160 13 y. 4 mo. 7 yr. 5 mo 16 yr. 0 mo. 24 yr. 0 mo. 32 yr. 0 mo. 64 yr. 0 mo.
161 13 yr. 5 mo. 7 y. 6mo. | 16y 1 mo. 24 yr. 2 mo. 32 yr. 2 mo. 64 yr. 4 mo,
162 13 yr. 6 mo. 7 yr. 6 mo. 16 yr. 2 mo. 24 yr. 3 mo. 32 yr. 4 mo. 64 yr. 8 mo.
163 13 yr. 7 mo. 7 y. 7 mo. 16 yr. 4 mo. 24 yr. 8 mo. 32 yr. 8 mo. 66 yr. 4 mo.
164 13 yr. 8 mo. 7 yr. 7 mo. 16 yr. 65 mo. 24 yr. 8 mo. 32 yr. 10 mo. 85 yr 8 mo.
165 13y 9 mo. 7 yr. 8 mo. 16 yr. 6 mo. 24 yr. 9 mo. 33 yr. 0 mo. 86 yr. 0 mol
166 13 yr. 10 mo. 7 yr. 8mo. | 16y 7 mo. 24 yr. 11 mo. 33 yr 2 mo 686 yr. 4 mo.
167 13 yr. 11 mo. 7 yr. 9 mo. 16 yr. 8 mo. 25 yr.. ©C mo. 33 . 4 mo 66 yr. 8 mo,
168 | 14 yr. O mo. 7 yr. 10 mo. 16 yr. 10 mo. 26 yr. 3 mo. 33 yr. 8 mo. 67 yr 4 mo.
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Together, Recommendations 1, 2 and 3 range in degrees based on the offender’s score.
integrate sex offender risk assessment into Collectively, the Commission’s recommen-
the sentencing guidelines by providing a dations for increasing the upper end of the
guidelines range that is linked to the guidelines range for higher-risk sex offend-
offender’s score on the risk assessment in- ers is projected to impact approximately half
strument. These recommendations specify (48%) of the rape and sexual assault cases
increases in the upper end of the guidelines covered by the sentencing guidelines.

Figure 101 continued
Proposed Modifications to the Other Sexual Assault Section C Recommendation Table

Curent High Recommendotion 3 Recommendotion 2 Recommendation Y
Risk Assessment Score
Sentence Range Upto 27 2810 33 341043 44 or more

Score Midpolnt Low High { High High High
7 0y 7 mo 0 yr. 7 mo. Ty 2 mo. 1Ty 9 mo 2y 4 mo. 4 yr. 8 mo.
8 0y 8 mo. 0 yr. 7 mo. 1y 3 mo. 1 yr. 11 mo. 2 yr. 6 mo. 6 yr. 0 mo.
9 0y 9 mo. 0 yr. 7 mo. 1y 4 mo. 2w 0 mo 2 yr. 8 mo. 5 yr 4 mo
10 0 yr. 10 mo. 0 yr. 7 mo. 1y 4 mo. 2 yr. 0 mo. 2 yr. 8 mo. 5 yr 4 mo
11 0Oy 11 mo. 0 yr. 7 mo. Ty 5 mo. 2y 2 mo. 2 yr. 10 mo. 5 yr. 8 mo.
12 1 yr. 0 mo. 0 yr. 7 mo. 1y. 6 mo. 2y 3 mo. 3 y. 0 mo. 6 yr 0 mo.
13 Ty 1 mo. 0 yr. 7 mo. 1y 8 mo. 2 y. 6 mo. 3 yr. 4 mo 6 yr. 8 mo
14 1y 2 mo. 0 yr. 7 mo. 1 yr. 10 mo. 2 yt. 9 mo. 3 yr. Bmo. 7y 4 mo.
15 Ty 3 mo 0 yr. 7 mo. 2yr. O mo. 3 y. 0 mo. 4 yr. 0 mo. & yr. 0 mo.
16 T y. 4 mo. 0 yr. 7 mo. 2yr. 2 mo. 3y 3 mo. 4y, 4 mo. 8 yr. 8 mo.
17 1 yr. 5 mo. 0 yr. 7 mo. 2yr. 4 mo. 3y 6 mo. 4 yr. 8 mo. 8 yr 4 mo.
18 1 yr. 6 mo. 0 yr. 8 mo. 2y 6 mo. 3w 9 mo. B yr. 0 mo: 10 yr. 0 mo.
19 1 yr. 7 mo. 0 yr. 9 mo. 2 yr. 8 mo. 4 yr. 0 mo. 6 y. 4 mo 10 yr. 8 mo.
20 1 yr. 8 mo. 0y 9 mo 2 yr. 9 mo. 4 yr. 2 mo. 5 yr. 6 mo. 11 yr. 0 mo.
21 1y 9 mo. 0 yr. 10 mo 2 yr. 10 mo. 4 yr. 3 mo. 5 yr. 8 mo. 11y 4 mo.
22 1 yr. 10 mo. 0 yr. 10 mo. 2 yr. 11 mo. 4 y. 5 mo. 5 yr 10 mo: 11y 8 mo.
23 1 yr. 11 mo. 0 yr. 11 mo. 3y. 0 mo. 4 yr. 6 mo. & yr. 0 mo 12 yr. 0 mo.
24 2 yr. 0 mo. 1 yr. 0mo 3y. 2 mo. 4 yr. 9 mo. 6 y. 4 mo 12 yr. 8 mo.
25 2 yr. 1 mo. 1 yr. 1 mo. 3yr. 3 mo. 4 yr. 11 mo. 6 yr. B mo. 13 yr. 0 mo.
26 2 yr. 2 mo. 1 yr. 1 mo. 3yr. 5 mo. 5y 2 mo. 6 yr. 10 mo. 13 yr. 8 mo,
27 2 yr. 3 mo. 1 yr. 2 mo. 3yr. 6 mo. 5y 3 mo. 7y 0 mo. 14 yr. 0 mo.
28 2 yr. 4 mo. 1 yr. 3 mo. 3y 8 mo. 5y & mo. 7 yi. 4 mo. 14 yr 8 mo.
29 2 yr. 5 mo. 1 yr. 4 mo. 3y 9 mo. 5 y. 8 mo. 7 y. B mo 16 yr. 0 mo.
30 2 yr. 6 mo. 1 yr. 5 mo. 3y 11T mo. 5 yr. 11 mo. 7 yr. 10 mo. 15 yr. 8 mo.
31 2 yr. 7 mo. 1 yr. 6 mo. 4yr. 1 mo. 6 y. 2 mo. 8 yr. 2mo 16 yr. 4 mo,
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RECOMMENDATION 4

Recommendations

Amend the sentencing guidelines for sexual assault offenses to ensure prison recommendations for

all offenders scoring 28 or more on the Commission’s sex offender risk assessment instrument

[ssue

While offenders convicted for rape, forcible
sodomy, and object sexual penetration are
always recommended for a term of incar-
ceration that includes prison time under
current sentencing guidelines, this is not
the case for offenders convicted of sex of-
fenses with statutory maximum penalties
of less than life. Because the current guide-
lines do not explicitly account for risk of
future dangerousness, some offenders who
are at high risk for re-offense are recom-
mended for probation or short-term

incarceration in jail.

Analysis

Offenders convicted of aggravated sexual
battery, indecent liberties with children,
carnal knowledge or other sexual assault
felonies are not always recommended for a
prison term by the guidelines, particularly
if they have a minimal or no prior record.
These offenders could, nonetheless, repre-
sent a relatively high risk of re-offending
once factors found to be important in pre-
dicting recidivism are taken into account

through risk assessment. The guidelines

can be adjusted so that all high-risk of-
fenders are recommended for a term of
incarceration that includes prison time.
For offenders scoring 28 or more points
on its empirically-based risk assessment
instrument, the Commission proposes
adjusting the guidelines to always recom-
mend a term of incarceration that includes
prison. Offenders scoring less than 28
points on the risk assessment instrument
would receive no sentencing guidelines
adjustments. Figure 102 displays the ef-
fect of this proposal on guidelines recom-

mendations by offense type.

Figure 102

Offenders Scoring 28 or More on Risk Assessment:
Percent Recommended for Prison

Forcible Rape/Object Penefration I — Y
Forcible Sodomy D N {11
Aqgravaled Sexuial Batery  ESSE———S

Camal Knowledge LA
Indecent Liberties ~ III_——TTA
Other ' EEEERNRRTTN

® Current Proposed 100%
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To implement the Commission’s proposal
and integrate sex offender risk assessment
into the sentencing guidelines, the Rape
and Other Sexual Assault worksheets must
be modified (Figure 103). Because rape,
forcible sodomy and object sexual penetra-
tion offenders are automatically recom-
mended for incarceration that includes a
prison term under current guidelines, there
is no In/Out Decision (Section A) work-
sheet to complete. The sex offender risk
assessment instrument would simply be-
come a Section A worksheet for the Rape
guidelines. For sex offenses covered by the

Other Sexual Assault guidelines, the guide-

Figure 103

lines already include an In/Out Decision
(Section A) worksheet. The sex offender
risk assessment instrument would be in-
serted and labeled Section A — Part 1. The
existing Section A under the Other Sexual
Assault guidelines would be labeled Section
A —Part 2. A new factor on the Section A
— Part 2 worksheet, not scored under cur-
rent guidelines, will ensure that offenders
who score 28 points or more on risk assess-
ment (Section A — Part 1) receive enough
points to be recommended for a prison
term (forcing the guidelines preparer to
complete — Section C, the worksheet for

incarceration greater than six months).

Addition of Sex Offender Risk Assessment o Sentencing Guidelines System

_ Convictions Convictions

Rape & Forcible Sodomy Agg. Sexual Battery, Indecent Liberties
Object Penetration Carnal Knowledge, Other Sexual Assault

Y Y

Section A - Part 1
Sex Offender

Section A
Sex Offender

Risk Assessment Risk Assessment

\

Section A - Part 2
| In/Out Guidelines

| o

Section B

Sectlon C Section C
Incarcesation > 6 months Probatlon/Incarceration Incarceration > 6 months
Guldelines up to 6 months Guidelines Guldelines
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RECOMMENDATION 5

Amend §19.2-299 to require pre-sentence investigation reports in all felony sex offense cases

Issue

Under cutrent law, pre-sentence investiga-
tion reports are not required in all cases
involving rape and sex offenses. Assessment
of risk using the Commission’s sex offender
risk assessment instrument depends on
complete and accurate identification of
prior arrests for crimes against the person,
thorough knowledge of the offender’s em-
ployment, education and treatment history,
and detailed information related to the

offense and the victim.

Analysis

Presently, §19.2-299 does not require pre-
sentence investigation reports in all cases
involving rape and sex offenses. However,
assessment of risk using the Commission’s
instrument depends on a complete and
accurate identification of prior arrests for
crimes against the person (both adult and
juvenile), including out-of-state arrests.
When a pre-sentence investigation report
is prepared, it is much more likely that a
thorough and accurate criminal history
check will be completed. Also, there is
concern that if a pre-sentence investigation
report is not ordered, some of the other
factors in the risk assessment form may not
be completed accurately (e.g., employment,

education, prior treatment expetience).

In FY1998, pre-sentence reports were pre-
pared in approximately 72% of the 714
rape, forcible sodomy, object sexual pen-
etration and felony sexual assault convic-
tion cases in the Commonwealth. Under
the Department of Corrections’ present
policy, if a pre-sentence report is not com-
pleted in a sex offender case and the of-
fender receives either supervised probation
or any prison incarceration time, a post-
sentence investigation report must be pre-
pared. Post-sentence investigations were
completed in all or nearly all of the FY1998
sex offender cases processed without a pre-
sentence report. Based on FY1998 experi-
ence, if pre-sentence investigations were
required in all sex offender cases, approxi-
mately 196 post-sentence investigations
would have to be completed prior to

sentencing as prc—sentence I‘CpOl‘tS.

In addition to providing valuable informa-
tion for accurate completion of sex offender
risk assessment, a pre-sentence report gives
a judge a more thorough and comprehen-
sive picture of the offender and establishes
a context for the proper consideration and
role of risk assessment. The impact of
shifting to all pre-sentence reports in these
cases likely would be negligible in any

single jurisdiction.
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RECOMMENDATION 6

Amend the sentencing guidelines to score any count of the primary offense not scored under

the primary offense factor as an additional offense

Issue

Currently, in some cases, not all counts of
the primary (i.e., most serious) offense are
scored when multiple counts of the offense
are combined into the same sentencing
event. As a result, on some worksheets, an
offender receives the same guidelines rec-
ommendation for multiple counts as he or
she receives for one count of the primary
offense. The guidelines have received some
criticism for not making higher sentence
recommendations in all cases involving

multiple counts of the primary offense.

Analysis

Guidelines are designed to provide recom-
mendations for the typical case. When the
guidelines do not explicitly address mul-
tiple counts of the primary offense on a
worksheet, it is an indication that the typi-

cal case does not involve multiple counts.

Figure 104

In fiscal year (FY) 2000, less than 2% of
guidelines cases had multiple counts of the
primary offense that were not scored on the

current guidelines worksheets.

The Commission’s proposal addresses the
concern that the guidelines do not always
recommend a higher sentence in cases with
multiple counts of the primary offense. The
proposed modification would require users to
score counts of an offense not scored under
the primary offense factor as additional
offenses (Figure 104). This would elimi-
nate the circumstance where offenders re-
ceive no additional points for multiple
counts of the primary offense. Overall
compliance for those recommended for a
sentence over six months is projected to
increase from 78% to 98% for the small

number of cases impacted by this change.

Example of Current and Proposed Scoring of Multiple Counts of the Primary Offense: Forgery (Six Counts)

Current

Fraud Section C
Primary Offense
C. Walfore fraud or food slamp fraud ($200 of more)
1 count 12 6
2 or more counls 20 o 5
D. Forging colns, checks or bank noles; Othar writings;
Uttering; Moking or possessing forging Insiruments

1 counl 28 14 7

2-3 counts 32 16 R
4 or more counts 40 20 @

Addltlonal Offenises

Moximum Penally less Ihan 10 [
10,20 1

30 2

40 or more 3

Total Score for Primary Offenses: 10

170

Proposed

Fraud Section C
Prdmary Offense
C. Walfaie houd or tood slamp fraud ($200 ar more)
1 counl 12
2 or more counls 20
D. Farging colns, checks or bank noles; Other writings;
Uttering; Moking of possessing forging instruments

Addillonal Oftenses
Maximum Penalty less than 10
10, 20
30

40 or more

1 counl 28 14 7

6 -7 3 coundy 32 16 g
4 of from cousty 40 20

Counts ——— ©

Total Score for Primary Offenses: 12




RECOMMENDATION 7

Recommendations

Amend the murder/homicide sentencing guidelines to increase guidelines recommendations

for completed second degree murder and felony homicide offenses.

Issue

Guidelines do not recommend sufficient
prison time in second degree murder and
felony homicide cases. Under current
guidelines, all completed second degree
murder and felony homicide cases are rec-
ommended for prison terms. However,
judges are departing above the recom-
mended guidelines range more often than

they are sentencing within the range.

Analysis

According to the sentencing guidelines
database, between FY1998 and FY2000
there were 187 completed second degree
murder and felony homicide cases sen-
tenced in the Commonwealth. In only
44% of the cases, judges agreed with the
guidelines recommended range of incar-
ceration. Thus, more than half the time
judges disagreed with the guidelines recom-
mendation and sentenced outside of the
guidelines range of incarceration. Typi-
cally, judges sentenced above the guidelines
recommended range of incarceration
(46%), with only a small percentage of
cases being sentenced below the guidelines
recommended range (10%). Between
FY1998 and FY2000, approximately one-
third of all second degree murder and
felony homicide cases were sentenced by

jury trial. Sentences imposed by juries

typically fall above the guidelines recom-
mended range of incarceration, and this
also holds true for second degree murder
cases sentenced by juries. However, high
aggravation rates in second degree murder

cases are evident in non-jury trials as well.

Under current guidelines, when the pri-
mary offense is completed second degree
murder or felony homicide, an offender
with no prior violent felony convictions
begins with a base midpoint of 133
months, or just over 11 years of incarcera-
tion. The guidelines recommended range
for this offender, assuming all other factors
on Section C of the murder/homicide
worksheet (i.e., additional offenses, prior
convictions, or legal restraint) score zero,
falls between six years six months and four-

teen years five months.

An analysis of second degree murder and
felony homicide cases sentenced between
FY1998 and FY2000 reveals that in cases
involving non-jury trials in which the
judge went above the guidelines recom-
mended range, judges exceeded the upper
end of the guidelines range by an average
of six years. In these aggravating cases,
judges most often cite extreme violence
involved in the case, the victim’s vulnerabil-

ity, and the lack of remorse demonstrated
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by the defendant as general reasons for
sentencing above the guidelines recom-
mended range. Although instant offense
factors, such as weapon type, were exam-
ined during the analysis, no patterns were
evident with respect to departures above
the guidelines. However, the analysis did
reveal that offenders who had no prior vio-
lent felony convictions accounted for 86%

of all aggravations during the time period.

The Commission proposes increasing scores
for second degree murder and felony homi-
cide under the primary offense factor on
Section C of the murder/homicide work-
sheet. Figure 105 displays the proposed
scores for this factor. The proposed scores
under the primary offense factor would in-

crease the mid-point recommendation for an

Figure 105

offender with no prior violent felony convic-
tions by 72 months over current guidelines
recommendations. Under the proposal,
scores for defendants with a Category I or I
prior record classification would remain un-
changed. Figure 106 illustrates current com-
pliance rates for second degree murder as well
as how the proposed increase would affect
these compliance rates. With judges cur-
rently sentencing offenders in non-jury cases
to incarceration periods averaging six years
above the recommended guidelines range, the
proposed increase is expected to have little
effect on overall compliance in second degree
murder cases. Rather, the proposed increase
in scoring would serve to reduce the high
aggravation rate in second degree murder
cases by providing more balance between

both mitigation and aggravation departures.

Proposed Primary Offense Factor for Second Degree Murder/Felony Homicide Cases

Murder/Homicide — Section C

Second degree murder or felony homicide

Category |

Category |l

Other

Completed (all counts) 354 236

Figure 106
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Current and Projected Non-Jury Trial Compliance Rates for Second Degree Murder/Felony Homicide

Compliance  Mitigation Aggravation
Current 53% 35%
Projected 53% 26%
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RECOMMENDATION 8

Recommendations

Amend the miscellaneous sentencing guidelines to ensure that offenders will always be recom-

mended for an incarceration period for child abuse and neglect offenses resulting in victim injury.

Issue

Currently, the majority of offenders con-
victed of child abuse and neglect are recom-
mended for probation/no incarceration
under the miscellaneous guidelines. Nearly
all of the cases involve some form of physi-
cal injury, half of which are categorized as
serious physical victim injury. Under cur-
rent guidelines it is virtually impossible for
an offender who is referred to the proba-
tion/jail worksheet (Section B) to be rec-
ommended for a period of incarceration.
Therefore, judges are sentencing above the
guidelines recommended sanction in nearly
40% of child abuse cases.

Analysis

According to the sentencing guidelines
database, there were 96 cases sentenced
between FY1998 and FY2000 that involved
a primary (i.e., most serious) offense of
felony child abuse and neglect. Felony
child abuse offenses during the time period
had an overall compliance rate of 56%.
Therefore, judges departed from the guide-
lines recommendation in nearly half of all
child abuse cases, with the majority impos-
ing more stringent sentences than those

recommended by the guidelines.

Approximately three-quarters of all child
abuse cases sentenced between FY1998 and
FY2000 were recommended for probation
without an active term of incarceration.
In those cases where the guidelines recom-
mended no incarceration but the judge
sentenced the offender to serve a period
of incarceration, the median effective
sentence (imposed sentence less any sus-
pended time) was nine months. In gen-
eral, effective sentences for offenders in
these aggravation cases ranged from less
than one month to as much as seven years.
In addition, for neatly two-thirds of cases
in which the judge went above the guide-
lines recommendation of probation and
sentenced the offender to a term of incar-
ceration, the victim sustained serious physi-
cal injury. Therefore, not surprisingly, the
most prevalent departure reasons provided
by judges in aggravation cases include ref-
erences to the victim’s vulnerability, the
involvement of extreme violence or victim
injury, and indications that the guidelines

recommendation was too low.
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The Commission proposes increasing other offenses listed on the miscellaneous
scores for victim injury on the probation/ worksheet. Figure 108 illustrates the cut-
jail worksheet (Section B) of the miscella- rent compliance rate and the projected
neous guidelines to ensure that all offend- compliance rate under the proposal. Al-
ers convicted of child abuse/neglect who though compliance is projected to decrease
score victim injury are recommended for slightly with the proposed changes, more
incarceration of at least one day to six balance would be attained between mitiga-
months. Figure 107 displays the proposed tion and aggravation of the guidelines in
victim injury factor for Section B of the child abuse cases, and offenders inflicting
miscellaneous worksheet. Under the pro- physical injury on their victims would be
posed changes, victim injury for child abuse assured an incarceration recommendation.

cases would be scored separately from

Figure 107
Proposed Victim Injury Factor for Child Abuse and Neglect Cases Miscellaneous — Section B

Victim Injury
Primary offense completed child abuse/neglect Primary offense other than child abuse/neglect
Threafened, emotional or physical injury .... 9 Threafened, emotional or physical injury ..... 2
Serious physical injury ..o 10 Serious physical iNjury ....c...ccccoreievrrnnn. 3
Figure 108

Current & Projected Compliance Rates for Felony Child Abuse and Neglect Cases

Compliance Mitigation Aggravation
Current 56% 4% 40%
Projected 50% 25% 25%
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RECOMMENDATION 9

Amend the fraud sentencing guidelines by adding construction fraud as a covered offense

Issue

Currently, felony construction fraud of-
fenses described in §§18.2-200.1 and 43-
13 are not covered by the sentencing guide-

lines.

Analysis

Numerous calls to the Commission’s hot-
line have suggested that felony construc-
tion fraud be included as a primary offense
covered by the sentencing guidelines. Al-
though limited by a lack of information in
the past, the Commission now feels a suffi-
cient number of cases have accumulated to
allow for meaningful data analysis and the

making of recommendations.

Analysis of the Pre/Post-Sentence Investiga-
tion (PSI) database reveals that the major-
ity of felony construction fraud offenses in
the Commonwealth in recent years have
been for failure to perform construction in
return for advances of $200 or more
(§18.2-200.1). There have also been sev-
eral cases of intent to defraud, funds not
used to pay for labor or supplies (§43-13).
Violation of these statutes is punishable

with a sentence of one to twenty years.

The Commission recommends adding
these two felony offenses to the guidelines
for fraud. It appears that judicial compli-
ance would be maximized by allocating a
relatively low number of primary offense
points to construction fraud when deter-
mining if the offender will be recom-
mended for more than six months of incar-
ceration (Section A of the guidelines) and
when determining whether an offender
should receive probation or a jail term up
to six months (Section B). Conversely, an
offender already recommended for a term
of incarceration that includes prison (Sec-
tion C) should receive a relatively high
number of primary offense points for con-
struction fraud, since 45% of these cases
received an effective prison sentence (im-
posed sentence less any suspended time)

of 24 months or longer.

Under the Commission’s proposal, the
score for construction fraud on the Primary
Offense factor on Section A of the fraud
guidelines would be set equivalent to the
score for welfare or food stamp fraud,

$200 or more (2 points for 1 count; 3

points for 2 or more counts). With this
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primary offense score, most offenders con-
victed of this offense will be scored out on
Section B (worksheet for probation and
incarceration up to six months). On Sec-
tion B, the proposed score for construction
fraud as the Primary Offense factor would
be one point. With this Primary Offense
score on Section B, most offenders will be
recommended for probation unless they
score enough points for additional offenses

and prior criminal record to be recom-

Figure 109

mended for incarceration up to six months
in jail. Some offenders will score enough
points on Section A to be recommended
for Section C (worksheet for incarceration
greater than six months). On Section C,
the Commission proposes points for the
Primary Offense factor as shown in Figure
109. These point values are equivalent to
those assigned for credit card theft and
should provide sentencing recommenda-

tions in line with current judicial thinking.

Proposed Primary Offense Factor for Construction Fraud
Fraud Guidelines — Section C

Proposed
Category | Cafegory Il Other
Construction fraud (all counis) 36 18 9

William Fleming served on the Virginia
Supreme Court longer than any other
justice. His 42 years began in 1780 until
his death in 1824. Due to poor health he
didn’t attend court sessions his last seven
years. He was said to be “impartial,
talented and wise, without being great.”
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RECOMMENDATION 10

Recommendations

Amend the Drug-Schedule I/11 sentencing guidelines by adding third or subsequent sale

of a Schedule I or I drug as a covered offense

Issue
Currently, a third or subsequent sale of a
Schedule I or IT drug is not covered by

sentencing guidelines.

Analysis

A new crime, third or subsequent sale of a
Schedule I or IT drug, was created with the
enactment of the Substance Abuse Reduc-
tion Effort (SABRE) legislation on July 1,
2000. As a new crime, sentencing guide-
lines are not prepared when it is the pri-
mary, or most serious crime, at sentencing.
However, prior to the SABRE enactment,
this drug crime was covered under the
guidelines for a second or subsequent sale
of a Schedule I or II drug. Although the
new crime has the same statutory penalty
range as the crime it replaced, it carries a
mandatory minimum three-year term of
incarceration and the prosecutor must al-
lege, subject to proof, that the offender had
previously been convicted for at least two
prior Schedule I or II drug sales. Pre/Post-
Sentence Investigation (PSI) data for
FY1997 and FY1998, indicate a median
sentence for the sale of a Schedule I or II
drug of three years when the offender has

at least two similar prior sale convictions.

The Commission recommends that a third
or subsequent sale of a Schedule I or II
drug be added to the Drug-Schedule I/11
sentencing guidelines. The new crime
would be scored in the same manner as a
second or subsequent sale of a Schedule I
or Il drug. An offender convicted of this
crime would be recommended for a term
of incarceration that includes prison, and
would receive a base Primary Offense score
of 22 months. As the crime carries a man-
datory minimum term of incarceration, per
the Commission’s policy toward mandatory
minimum sentences, any part of the sen-
tence recommendation that falls below the
mandatory minimum will be replaced by
the mandatory minimum on the guide-

lines cover sheet.
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RECOMMENDATION 11

Amend the Drug-Other sentencing guidelines by adding third or subsequent felony sale

of marijuana as a covered offense

Issue
Currently, a third or subsequent felony sale
of marijuana is not covered by sentencing

guidelines.

Analysis

A new crime, third or subsequent felony
sale of marijuana, was created with the en-
actment of the Substance Abuse Reduction
Effort (SABRE) legislation on July 1, 2000.
As a new crime, sentencing guidelines are
not prepared when it is the primary, or
most serious crime, at sentencing. How-
ever, prior to the SABRE enactment, this
drug crime was covered by the guidelines as
any of several felony marijuana sale crimes.
Although the new crime has the same statu-
tory penalty range as the crimes it replaced,
it carries a mandatory minimum three-year
term of incarceration and the prosecutor
must allege, subject to proof, that the of-
fender had previously been convicted for at
least two prior felony sales of marijuana.
Pre/Post-Sentence Investigation (PSI) data
for FY1997 and FY1998, indicate a median
sentence for the sale of a Schedule I or I
drug of almost four years (45 months)
when the offender has at least two similar

prior sale convictions.

178

The Commission recommends that a
third or subsequent felony sale of mari-
juana be added to the Drug-Other sen-
tencing guidelines. The new crime would
be scored in the same manner as a sale of
five or more pounds of marijuana. An of-
fender convicted of this crime would be
recommended for a term of incarceration
that includes prison, and would receive a
base Primary Offense score of 19 months.
As the crime carries a mandatory mini-
mum term of incarceration, per the
Commission’s policy toward mandatory
minimum sentences, any part of the sen-
tence recommendation that falls below the
mandatory minimum will be replaced by
the mandatory minimum on the guide-

lines cover sheet.



RECOMMENDATION 12

Recommendations

Amend the Drug-Other sentencing guidelines by adding all crimes under §18.2-258.1

(obtaining drugs by fraud, deceit, or forgery) as covered offenses

[ssue
Currently, several of the crimes defined by
§18.2-258.1 are not covered by the sen-

tencing guidelines.

Analysis

Section 18.2-258.1 of the Code of Virginia
defines six related crimes having to do with
obtaining drugs by forgery, fraud or deceit.
Presently, only one of these crimes, obtain-
ing drugs by fraud, is covered by the guide-
lines. The five other crimes (furnishing
false prescription information in records,
using a fictitious or revoked distribution
license, assuming the title of doctor or
pharmacist to obtain drugs, uttering a false
prescription, and affixing a forged label to
a presctiption) are not currently covered by

the sentencing guidelines system.

The Commission recommends that the
five crimes delineated by §18.2-258.1 not
covered by the Drug-Other sentencing
guidelines be added as guidelines offenses.
These five prescription fraud crimes would
be scored the same as obtaining drugs by
fraud (the offense currently covered). Ac-
cording to the FY1998 through FY2000
sentencing guidelines database, only 9% of
obtaining drugs by fraud cases are recom-
mended for a term of incarceration that
includes prison. Because the majority of
offenders convicted of this crime have little
or no prior record, more than three-fourths
(78%) are recommended for probation
without an active term of incarceration.
For this crime, judges sentence in accor-
dance with the guidelines recommendation
85% of the time. Review of historical sen-
tencing practices for crimes in violation of
§18.2-258.1 suggests that the six offenses

defined in this Code section are sentenced

similarly. The Commission projects that
these offenses, if added to the guidelines
with the proposed scores, would yield rates
of compliance comparable to the rate for
the crime under §18.2-258.1 that is already

covered by the guidelines.
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B8 APPENDIX 1 s:uscciizabinsiasiisss fiamonsesbent it imaintissssuhsie

Judicial Reasons for Departure from Sentencing Guidelines: Property, Drugs, and Miscellaneous Offenses

Burglary of  Burglary of Sch. 1121 Other

Reasons for MITIGATION Dwelling  Other Struct. Drugs Drugs Fraud Larceny Misc
No reason given 2% 1.4% 5.4% 13.5% 5% 6.9% 6.6%
Minimal property or monetary loss 1 1.4 0 0 1.1 1.4 1.3
Minimal circumstances/facts of the case 0 14 1.2 1.9 4.2 3.1 10.5
Small amount of drugs involved in the case 0 0 2.5 1.9 0 0 0
Offender and victims are friends 0 0 0 0 1.1 0.7 0
Little or no injury/offender did not intend to

harm; victim requested lenient sentence 0 0 0 0 1.1 1 0
Offender has no prior record 0 1.4 0.5 0 1.1 0 0
Offender has minimal prior record 2 0 4.5 13.5 3.8 1.4 9.2
Offender’s criminal record overstates his degree

of criminal orientation 0 0 0.9 0 1.1 1 1.3
Offender cooperated with authorities 12.7 8.3 10.6 23.1 6.9 7.2 3.9
Offender is mentally or physically impaired 2.9 4.2 4.2 5.8 3.8 2.1 3.9
Offender has emotional or psychiatric problems 1 1.4 1.2 0 3.8 2.1 1.3
Offender has drug or alcohol problems 0 0 0.5 0 0.4 1 0
Offender has good potential for rehabilitation 14.7 11.1 15.7 25 26.7 18.9 18.4
Offender shows remorse 0 0 0 0 1.5 0.3 1.3
Age of Offender 5.9 5.6 2.2 0 3.1 3.1 2.6
Multiple charges are being treated as one criminal event 0 0 0 0 0.4 0 0
Sentence recommended by Commonwealth’s attorney

or probation officer 3.9 0 3.3 1.9 6.9 3.8 3.9
Weak evidence or weak case 3.9 1.4 3.3 1.9 2.7 5.5 5.3
Plea agreement 8.8 9.7 16 17.3 10.7 18.9 23.7
Sentencing consistency with codefendant or with

similar cases in the jurisdiction 2 0 0.3 0 0.8 0.3 0
Offender already sentenced by another court ot in

previous proceeding for other offenses 6.9 8.3 2.8 0 7.3 6.2 3.9
Offender will likely have his probation revoked 1 0 0 0 0.4 0.3 0
Offender is sentenced to an alternative punishment

to incarceration 46.1 44.4 33.2 13.5 18.7 19.6 10.5
Guidelines recommendation is too harsh 1 14 0.3 0 2.7 0.7 1.3
Judge rounded guidelines minimum to

nearest whole year 2.9 2.8 1.4 0 1.5 2.4 0
Other mitigating factors 2 12.5 6.6 1.9 7.8 5.9 5.2

Note: Percentages indicate the percent of mitigation (or aggravation) cases in which judges cite a particular reason for the mitigation (or aggravation) departure.
The percentages will not add to 100% since more than one departure reason may be cited in each case.
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Burglary of  Burglary of Sch. V1T Other

Reasons for AGGRAVATION Dwelling  Other Struct. Drugs Drugs Fraud Larceny Misc
No reason given 0% 5.9% 7.3% 3.7% 7.1% 9.6% 8.4%
Extreme property or monetary loss 0 2.9 0 0 6.3 13 0
The offense involved a high degree of planning 2.3 8.8 0.2 3.7 3.6 2.1 0
Aggravating circumstances/flagrancy of offense 28.7 8.8 3 9.3 11.6 18.5 20.6
Offender used a weapon in commission of the offense 2.3 0 1.5 2.8 0 0.7 4.6
Offender’s true offense behavior was more serious

than offenses at conviction 34 8.8 4.8 4.6 2.7 5.1 0.8
Extraordinary amount of drugs or purity of drugs

involved in the case 0 0 4.1 8.3 0 0 0
Aggravating circumstances relating to sale of drugs 0 0 0.5 0.9 0 0 0
Offender immersed in drug culture 0 0 4 8.3 0 0 0
Victim injury 0 0 0 0 0 0 2.3
Previous punishment of offender has been ineffective 0 0 3.3 1.9 2.7 0 1.5
Offender was under some form of legal restraint

at time of offense 1.1 5.9 5.1 5.6 0.9 34 1.5
Offender’s criminal record understates the degree

of his criminal orientation 14.9 14.7 9.9 7.4 14.3 11 22.1
Offender has previous conviction(s) or other

charges for the same type of offense 5.7 2.9 11.9 9.3 11.6 6.2 15.3
Offender failed to cooperate with authorities 0 0 2.8 0 2.7 2.1 0.8
Offender has drug or alcohol problems 1.1 0 2 0.9 2.7 1.4 3.1
Offender has poor rehabilitation potential 34 17.6 2.6 3.7 5.4 2.1 6.1
Offender shows no remorse 1.1 0 1.2 0.9 0.9 3.4 0.8
Jury sentence 5.7 0 4 1.9 2.7 1.7 8.4
Plea agreement 11.5 17.6 19.3 13 23.2 15.1 6.9
Community sentiment 2.3 0 33 1.9 1.8 0.3 0
Sentencing consistency with codefendant or with

other similar cases in the jurisdiction 0 0 0.5 0 0 0.3 0
Judge wanted to teach offender a lesson 0 0 0.3 0.9 0 0.7 0
The offender was sentenced to boot camp,

detention center or diversion center 11.5 17.6 7.8 11.1 7.1 7.2 6.1
Guidelines recommendation is too low 6.9 11.8 5.6 6.5 5.4 8.6 5.3
Mandatory minimum penalty is required in the case 0 0 2.6 6.5 0 1 0
Other reason for aggravation 7.8 2.9 9 4.6 7.2 9.2 11.5

Note: Percentages indicate the percent of mirigation (or aggravation) cases in which judges cite a particular reason for the mitigation (or aggravation) departure.
The percentages will not add to 100% since more than one departure reason may be cited in each case.
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Judicial Reasons for Departure from Sentencing Guidelines: Offenses Against the Person

Reasons for MITIGATION Assault Homicide Kidnapping Robbery Rape Sexual Assault
No reason given 2.9% 0% 0% 3.2% 0% 4.7%
Minimal circumstances/facts of the case 1 20 25 4.2 3.6 47
Offender was not the leader or active participant

in offense 0 0 0 6.3 0 0
Offender and victim are related or friends 6.9 0 12.5 0 3.6 4.7
Little or no victim injury/offender did not intend to

harm; victim requested lenient sentence 11.8 0 12.5 2.1 3.6 0
Victim was a willing participant or provoked the offense 4.9 0 0 0 0 2.3
Offender has no prior record 0 0 0 0 3.6 0
Offender has minimal prior criminal record 8.8 0 12.5 8.4 10.7 9.3
Offender’s criminal record overstates his degree of

criminal orientation 0 0 0 0 0 0
Offender cooperated with authorities or aided

law enforcement 2.9 20 0 14.7 0 9.3
Offender has emotional or psychiatric problems 4.9 6.7 12.5 4.2 7.1 2.3
Offender is mentally or physically impaired 6.9 6.7 12.5 0 3.6 4.7
Offender has drug or alcohol problems 2 0 0 0 0 0
Offender has good potential for rehabilitation 8.8 6.7 12.5 6.3 10.7 9.3
Offender shows remorse 0 6.7 0 0 3.6 2.3
Age of offender 3.9 0 0 15.8 7.1 7
Jury sentence 0 6.7 0 3.2 17.9 2.3
Sentence was recommended by Commonwealth’s

attorney or probation officer 6.9 6.7 12.5 1.1 3.6 11.6
Weak evidence or weak case against the offender 11.8 0 12.5 9.5 28.6 16.3
Plea agreement 21.6 20 0 12.6 14.3 16.3

Sentencing consistency with codefendant or with

other similar cases in the jurisdiction 0 0 0 2.1 0 0
Offender already sentenced by another court or in

previous proceeding for other offenses 3.9 0 0 5.3 3.6 0
Offender will likely have his probation revoked 1 0 0 2.1 0 0
Offender is sentenced to an alternative punishment

to incarceration 0 6.7 0 9.5 0 2.3
Guidelines recommendation is too harsh 1 0 0 3.2 0 2.3
Judge rounded guidelines minimum to nearest whole year 4.9 6.7 0 4.2 0 4.7
Other reasons for mitigation 4.9 0 12.5 0 3.6 2.3

Note: Percentages indicate the percent of mitigation (or aggravation) cases in which judges cite a particular reason for the mitigation (or aggravation) departure.
The percentages will not add to 100% since more than one departure reason may be cited in each case.
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Reasons for AGGRAVATION Assault Homicide Kidnapping Robbery Rape Sexual Assault

No reason given 3.8% 0% 0% 0% 0% 1.8%
The offense involved a high degree of planning 0 2.6 0 0 0 0
Aggravating circumstances/flagrancy of offense 19 28.2 18.2 29.3 45.5 36.4
Offender used a weapon in commission of the offense 0 2.6 0 6.9 0 0
Offender’s true offense behavior was more serious

than offenses at conviction 5.7 7.7 0 3.4 0 12.7
Offender is related to or is the caretaker of the victim 0 0 0 0 0 1.8
Offense was an unprovoked attack 1.9 0 0 0 0 0
Offender knew of victim’s vulnerability I 5.1 0 1.7 27.3 14.5
The victim(s) wanted a harsh sentence 0 0 0 3.4 0 3.6
Extreme violence or severe victim injury 13.3 5.1 0 5.2 0 0
Previous punishment of offender has been ineffective 0 0 0 0 0 0

Offender was under some form of legal restraint at
time of offense 2.9 0 9.1 1.7 0 0

Offender’s record understates the degree of his

criminal orientation 6.7 10.3 9.1 12.1 9.1 1.8
Offender has previous conviction(s) or other charges

for the same offense 3.8 2.6 9.1 1.7 0 1.8
Offender failed to cooperate with authorities 1.9 0 0 1.7 0 0
Offender has drug or alcohol problems 0 2.6 0 0 0 0
Offender has poor rehabilitation potential 9.5 2.6 27.3 8.6 9.1 5.5
Offender shows no remorse 1 5.1 0 6.9 0 5.5
Jury sentence 22.9 33.3 18.2 20.7 27.3 1.8
Plea agreement 13.3 2.6 9.1 0 0 14.5
Guidelines recommendation is too low 12.4 10.3 9.1 13.8 0 12.7
Mandatory minimum penalty is required in the case 1.9 2.6 0 1.7 0 0
Other reasons for aggravation 3.9 0 9.1 10.3 18.2 10.8

Note: Percentages indicate the percent of mitigation (or aggravation) cases in which judges cite a particular reason for the mitigation (or aggravation) departure.
The percentages will not add to 100% since more than one departure reason may be cited in each case.
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Sentencing Guidelines Compliance by Judicial Circuit: Property, Drugs, and Miscellaneous Offenses

Burglary of Dwelling Burglary of Other Structure Other Drugs Schedule I/II Drugs
'5%:@;88'5&"%%8%3@ S t & B i ¢
58 § 2 3 838 ¢ P85 8 3 838 £ B
1 905% 47% 48% 21 1 667%  0.0% 333% 12 1 737%  53% 210% 19 1 884% 52%  64% 155
2 660 255 85 47 2 846 154 00 26 2 848 98 54 92 2 B4 161 55 347
864 00 136 22 5 87 143 00 7 300715 71 214 14 3 830 133 37 464
4 739 27 44 46 4 87 143 00 21 4 733 67 200 30 4 87 12 61 617
5 86 77 717 13 5 769 154 17 13 5 1000 00 00 5 5 787 37 176 108
6 636 91 273 11 6 500 500 00 10 6 89 00 ILI 9 6 593 185 222 108
7 643 286 71 14 7733 200 67 15 7739 00 261 23 7 86 66 68 530
8 929 71 00 14 8 1000 00 00 2 8 818 91 91 11 8 837 95 68 147
9 437 250 313 16 o 727 182 91 11 9 786 71 143 14 9 732 146 122 82
10 692 192 116 26 10 765 176 59 17 10 85 53 5219 10 830 141 29 135
11 500 167 333 18 11 800 00 200 5 1 625 250 125 8 11 879 47 74 190
12 77 w3 00 1 12500 00 500 4 12 556 00 444 9 12 711 108 181 83
13 720 00 280 25 13 684 21 105 19 13 778 37 185 27 3 727 108 165 612
14 765 18 117 17 14 632 263 105 19 4 667 00 333 36 14 783 100 117 180
15 600 200 200 25 15 83 111 56 18 15 605 158 237 38 15 698 142 160 162
16 87 00 143 21 16 82 105 53 19 16 667 47 286 21 16 807 87 106 150
17 67 11 22 18 17 909 00 91 11 17 591 136 273 22 17 768 66 166 151
18 572 357 71 14 18 733 200 67 15 18 1000 00 00 7 18 724 07 69 116
19 625 50 325 40 19 600 267 133 15 19 811 113 76 53 19 797 16 87 310
0 769 77 154 13 0 500 333 167 6 20 941 00 59 34 20 876 93 31 97
21 833 167 00 6 21 90 100 00 10 21 1000 00 00 9 2 704 148 148 54
2 613 97 290 31 2 882 59 59 17 2 44 00 556 9 2 67 42 301 216
3 731 192 77 2% 3 47 500 63 16 23 719 94 187 32 23 687 144 169 166
4 6717 258 65 31 24 789 211 00 19 24 183 87 130 23 4 739 87 174 195
5 750 208 42 24 B’ 647 176 177 17 5 636 182 182 22 5 870 87 43 92
6 750 22 28 36 6 813 125 62 16 6 815 1Ll 74 7 26 696 230 74 135
27 %0 67 33 30 27 875 83 42 24 27 86 87 87 46 7 856 103 41 97
28 461 231 308 13 28 400 300 300 10 28 87 1335 00 15 8 734 188 78 64
29 625 167 208 24 29 250 250 500 8 29 645 32 323 31 29 537 195 268 41
30 824 176 00 17 30 445 333 nma2 9 30 1000 00 00 12 30 667 333 00 12
31 733 200 67 15 311000 00 00 ) 31 87 143 00 21 31 873 103 24 126

Total 71.0% 15.6% 13.4% 685 Total 72.9% 17.9%  9.2% 413 Total 77.1%  7.7% 15.2% 738 Total 78.5% 11.1% 10.4% 5,942
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Fraud Larceny Miscellaneous

g g g g g g 8 E g £ 3
© o] = "y (@] o] = ® O o = ? *®
1 940%  60% 0.0% 83 1 90.7% 60% 33% 215 1 89.8% 34% 68% 59
2 88.3 88 29 137 2 875 69 56 319 2 87.1 32 97 93

778 139 83 36 3 836 109 55 110 3 750 125 125 16
4 8.0 110 00 145 4 85 126 39 334 4 85.6 60 84 83
5 786 119 95 4 5 85.6 60 84 83 5 87.0 00 130 46
6 813 124 63 32 6 80.4 87 109 46 6 778 1671 55 36
7 89 129 32 62 7 90.7 65 28 108 7 96.7 16 17 61
8 887 113 00 53 8 95.0 37 13 80 8 913 43 44 23
9 744 102 154 39 9 90.4 38 58 52 9 80.0 25 175 40
10 8.5 127 18 55 10 85.1 81 68 74 10 85.7 71 72 42
1 928 36 36 28 1 78.7 85 128 47 11 90.2 49 49 41
12 790 178 32 62 12 755 86 159 151 12 81.4 23 163 43
13 85.8 7171 99 13 80.1 64 135 141 13 81.8 55 127 55
14 80.6 139 55 108 14 82.2 71 107 280 14 85.7 36 107 28
15 741 153 106 85 15 795 106 99 132 15 90.5 21 74 95
16 800 168 32 95 16 87.7 49 74 81 16 85.6 60 84 83
17 87.1 70 59 85 17 86.9 36 95 21 17 69.2 7.7 231 26
18 756 155 89 45 18 83.0 60 110 100 18 55.6 00 444 9
19 791 107 102 177 19 778 95 127 243 19 85.9 28 113 71
20 95.8 42 00 48 20 91.0 45 45 89 20 82.0 77 103 39
21 789 173 38 52 21 93.0 41 28 72 21 88.2 59 59 34
22 789 84 127 71 22 774 48 178 84 2 78.2 7.7 141 78
23 838 137 25 80 23 756 168 7.6 131 23 79.7 44 159 69
2% 766 21 13 77 2% 791 170 39 129 24 86.4 82 54 110
25 915 49 36 82 25 93.7 32 31 95 25 843 39 118 51
26 781 164 55 73 26 90.1 54 45 1 26 85.7 86 57 70
27 91.1 89 00 79 27 95.6 11 33 90 27 85.4 49 97 41
28 765 176 59 34 28 85.7 29 114 35 28 83.3 00 167 18
29 505 191 214 4 29 692 128 180 39 29 95.0 50 00 20
30 739 174 87 23 30 84.0 40 120 25 30 750 250 00 8
31 756 198 46 86 31 89 128 53 133 31 850 100 50 20
TOTAL  82.6% 12.2% 5.2% 2215 TOTAL  843% 8.0% 7.7% 3,850 TOTAL  85.1%  5.3% 9.6% 1,508
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Sentencing Guidelines Compliance by Judicial Circuit: Offenses Against the Person

Circuit

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

TOTAL

194

Compliance

94.1%
85.7
71.4
76.9
80.6
81.8
83.7
68.0
80.0
84.4
85.7
76.5
76.3
80.0
78.6
80.5
62.5
73.3
76.9
83.3
714
793
62.1
78.4
80.0
70.5
81.0
50.0
71.4
100.0

85.2

77.8%

Assault

Mitigation

5.9%
3.6
205
169
6.5
91
7.0
8.0
0.0
12.5
71
11.8
9.2
10.0
14.3
9.8
18.8
6.7
12.8
5.6
143
3.5
20.7
9.8
13.3
6.8

0.0
14.3
0.0

111

10.9%

Aggravation

0.0%

10.7

240

31
72
11.7
14.5
10.0
71

9.7

20.0
103
11.1
14.3
17.2
17.2
11.8

6.7
22.7

0.0
50.0
14.3

0.0

3.7

11.3%

22
43
25
25
32
28
17
76
20
42
41
16
15
39
18
28
29
29
51
30
4
21
10
14

2

27

962

Circuit

—

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

TOTAL

Kidnapping

e g gg 5:2
S = e
334%  3B3% 333% 3
000 00 00 2
500 00 500 4
600 200 200 5
1000 00 00 3
00 00 00 0
1000 00 00 2
500 250 250 4
750 00 250 4
500 50 00 2
00 00 00 0
1000 00 00 1
727 182 91 11
00 500 500 2
00 1000 00 1
1000 00 00 3
500 00 500 2
1000 00 00 2
500 00 500 4
000 00 00 1
00 00 00 0
000 00 00 2
1000 00 00 2
1000 00 00 2
00 00 00 0
1000 00 00 1
1000 00 00 1
00 00 00 0
00 00 00 0
00 00 00 0
00 00 00 0
703% 12.5% 17.2% 64

Circuit

—

10
11

12

20
21
22
23
24
25
26
27
28
29
30
3

TOTAL

Homicide
o) =

1000%  00%  0.0%
571 0.0 429
900 100 00
688 125 187
50.0 12,5 37.5
600 200 200
625 125 250
50.0 33.3 16.7
50 500 0.0
800 200 00
1000 00 00
600 00 400
08 42 250
714 00 286
66.7 16.7 16.6
1000 00 00
1000 00 00
1000 00 00
66.7 0.0 33.3
1000 00 00
80 00 200
8.0 00 200
54.5 36.4 9.1
1000 00 00
00 00 1000
00 00 1000
1000 00 00
66.7 0.0 33.3
1000 00 00
1000 00 00
45.5 0.0 54.5
69.8%  8.3% 21.9%

# of Cases

~ e

10

16

11
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Circuit

10
1
12
13
14

15

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

TOTAL

Aggravation

0.0%
9.1
4.1
8.8
40.0
12.5
20.6
3.8
16.6
0.0
45
46.1

0.0
14.8
774
0.0
333
4.0
20.0
16.7
28.6
0.0
1.7
12.5
25.0
0.0
28.6
50.0
0.0

0.0

Robbery
¢
= g
.
S =
840%  16.0%
76.4 14.5
66.7 29.2
66.7 24.5
500 100
625 250
73.5 5.9
808 154
66.7 16.7
9.0 100
773 182
462 77
739 130
700 300
66.7 18.5
86 77
760 240
584 83
720 240
800 00
750 83
571 143
64.3 35.7
84.6 7.7
500 375
500 250
78.6 214
714 00
500 00
00 00
714 28.6
70.8% 18.1%

11.1%

# of Cases

10
16
34
26

10
22
13
46
30
27
13
25

25

12
14
14

13

0

14

597

Circuit

—_—

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

TOTAL

Compliance

80.0%
769
833
75.0

50.0

75.0
85.7
100.0
83.3
100.0
833
833
60.0
100.0
100.0
100.0

60.0

66.7
0.0
100.0
85.7
75.0
625
66.7

250

33.4
0.0

66.7

76.0%

Mitigation

0.0%
7.7
167
25.0
33.3
42.9
16.7
143
0.0
167
0.0
0.0
16.7
40.0
0.0
0.0

0.0

0.0
0.0
0.0
14.3

0.0

0.0

333

16.9%

Aggravation
# of Cases

20.0% 5
15.4 13
0.0 6
0.0 8
16.7 6
0.0 7
83 12
0.0 7
0.0 1
0.0 6
0.0 3
16.7 6
0.0 12
0.0 5
0.0 i
0.0 11
0.0 3
20.0 5
0.0 8
33.3 3
0.0 0
0.0 2
0.0 7
25.0 8
12.5 8
0.0 9
25.0 4
0.0 5
33.3 3
0.0 0
0.0 3
7.1% 183

Circuit

—

8]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

TOTAL

Sexual Assault

Compliance

83.3%
74.2
100.0
83.3
54.5
88.9
778
714
61.5
66.7
78.6
62.5
76.9
0.0
76.2
72.7
66.7
50.0
60.5
91.7
50.0

40.0
83.3
46.2
68.4
81.8
83.3
50.0
66.7
73.7

71.6%

Mitigation

11.1%
9.7
0.0

167

18.2
0.0
0.0

14.3

0.0
14.3
12.5

7.7
50.0

9.5

9.1
16.7
50.0

79

0.0

0.0

0.0

182
16.7
50.0

0.0

21.0

13.0%

Aggravation

5.6%

16.1
0.0
0.0

273

111

22.2

14.3

15.4

33.3
7.1

25.0

15.4

50.0

143

182

16.6
0.0

31.6
83

50.0

30.0

60.0
5.6
17
5.3
0.0
0.0
0.0

33.3
5.3

15.4%

18

11

13

12

14

13

21

11

38

12

10

18

13

11

19

370

195



@ APPENDIX 5 .- -

Types of Larceny Systems Throughout the States

Felony Felony Felony Misdemeanor Misdemenor
State Offenses Dollar Level Penalty Range Offenses Dollar Level
Alabama 1st Degree theft more than $1,000 21020 yrs 3rd Degree theft $250 or less
2nd Degree theft more than $250 to $1,000 1yr 1 dayto 10 yrs
Alaska 1st Degree theft $25,000 or more up to 10 yrs 3rd Degree theft $50 to less than $500
2nd Degree theft $500 but less than $25,000 up to 5 yrs 3rd Degree theft less than $50
Arizona Class 2 felony $25,000 or more 5yrs Class 1 misd. less than $250
Class 3 felony $3,000 but less than $25,000 3.5 yrs
Class 4 felony $2,000 but less than $3,000 2.5yrs
Class 5 felony $1,000 but less $2,000 1.5yrs
Class 6 felony $250 but less than $1,000 1yr
Arkansas Class B felony $2,500 or more 5 to 20 yrs Class A misd. $500 or less
Class G felony more than $500, less than $2,500 31010 yrs
California Grand theft more than $400 up to 1yr Petty theft misd. more than $50 to $400
$50 or less
Colorado Class 3 felony $15,000 or more 4o 8yrs Class 2 misd. $100 but less than §500
Class 4 felony $500 but less than $15,000 20 4yrs Class 3 misd. less than $100
Connecticut 1st Degree larc. more than $10,000 1t0 20 yrs 4th Degree larc. more than $500 to $1,000
2nd Degree larc. more than $5,000 to $10,000 1to 10 yrs 5th Degree larc. more than $250 to $500
3rd Degree larc. more than $1,000 to $5,000 1to5yrs 6th Degree larc. $250 or less
Delaware Class C felony more than $100,000 up to 10 yrs Class A misd. less than $1,000
Class E felony more than $50,000, less than $100,000 up to 5 yrs
Class G felony $1,000 to $50,000 up to 2 yrs
Florida Grand theft-1st $100,000 or more up to 30 yrs Petit theft-1st $100 but less than $300
Grand theft-2nd $20,000 but less than $100,000 up to 15 yrs Petit theft-2nd less than $100
Grand theft -3rd $300 to $20,000 up to 5 yrs
Georgia Felony more than $500 1 to 10 years Misdemeanor $500 or less
Hawaii 1st Degree theft more than $20,000 up to 10 yrs 3rd Degree theft more than $100 o $300
2nd Degree theft more than $300 to $20,000 up to 5 yrs 4th Degree theft $100 or less
Idaho Grand theft more than $1,000 1to 20 yrs Petit theft $1,000 or less
Ilinois Class 1 felony more than $100,000 410 15 yrs Class A misd. $300 or less
Class 2 felony more than $10,000, less than $100,000 3107 yrs
Class 3 felony more than $300 to $10,000 2 to 5 years
Indiana Class G felony $100,000 or more 2to8yrs Al theft with “intent to Not applicable
Class D felony less than $100,000 6 months to 3 yrs deprive the other person
of its value” is a felony
Towa Class C felony more than $10,000 up to 10 yrs Aggravated misd. more than $500 to $1,000
Class D felony more than $1,000 to $10,000 up to 5 yrs Serious misd. more than $100 to $500
Simple misd. $100 or less
Kansas* Severity Level 7, $25,000 or more 1o jail if no other factor Class A, less than $500
nonperson felony nonperson misd.
Severity Level 9, more than $500 to $25,000 no jail if no other factor
nonperson felony
Kentucky Class D felony $300 or more 1to 5 years Class A misd. less than $300

* Penalty range defined by Sentencing Guidelines rather than Statute
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Felony Felony Felony Misdemeanor Misdemenor
State Offenses Dollar Level Penalty Range Offenses Dollar Level
Louisiana Felony $500 or more up to 10 yrs Misdemeanor less than $300
Felony $300 but less than $500 up to 2 yrs
Maine Class B crime more than $10,000 up to 10 yrs Class D crime more than $1,000 to $2,000
Class C crime more than $2,000 to $10,000 up o 5 yrs Class E crime $1,000 or less
Maryland Felony $300 or more up to 15 yrs Misdemeanor less than $300
Massachusetts Felony more than $250 up 10 5 yrs Misdemeanor $250 or less
Michigan Felony $20,000 or more up to 10 yrs Misdemeanor $200 but less than $1,000
Felony $1,000 but less than $20,000 up to 5 yrs Misdemeanor less than $200
Minnesota Felony more than $35,000 up to 20 yrs Misdemeanor more than $250 to $500
Felony more than $2,500 to $35,000 up to 10 yrs Misdemeanor $250 or less
Felony more than $500 to $2,500 up (o 5 yrs
Mississippi Grand larceny $250 or more up to 5 yrs Petit larceny less than $250
Missouri Class C felony $750 or more up to 7 yrs Class A misd. less than $750
Montana Felony more than $1,000 up to 10 yrs Misdemeanor $1,000 or less
Nebraska Class TII felony more than $1,500 up to 20 yrs Class I misd. more than $200,less than $500
Class IV felony $500 to $1,500 up to 5 yrs Class I $200 or less
Nevada Category B felony $2,500 or more 1to 10 yrs Misdemeanor $25 but less than $250
Category C felony $250 but less than $2,500 110 5yrs Misdemeanor less than $25
New Hampshire Class A felony more than $1,000 up to 7 yrs Misdemeanor $500 or less
Class B felony more than $500 to $1,000 1to 7 yrs
New Jersey 2nd Degree crime $75,000 or more 5to 10 yrs Disorderly Person $200 or less
3rd Degree crime $500 but less than $75,000 3o 5yrs
4th Degree crime more than $200 but less than $500 up to 18 months
New Mexico 2nd Degree felony more than $20,000 up to 9 yrs Misdemeanor more than $100 to $250
3rd Degree felony more than $2,500 to $20,000 up to 3 yrs Petty- Misdemeanor $100 or less
4th Degree felony more than $250 to $2,500 up to 18 months
New York Grand larceny-1st more than $1,000,000 up to 25 yrs Petit larceny less than $1,000
Grand larceny-2nd more than $50,000 to $1,000,000 up to 15 yrs
Grand larceny-3rd more than $3,000 to $50,000 up to 7 yrs
Grand larceny-4th more than $1,000 to $3,000 up to 4 yrs
North Carolina* Class H felony more than §1,000 5 to 6 months with no Class 1 misd. $1,000 or less
other factors
North Dakota Class B felony more than §10,000 up to 10 yrs Class B misd. $250 or less
Class € felony more than $500 to $10,000 up to 5 yrs
Ohio 3rd Degree felony $100,000 or greater 1to5yrs 1st Degree misd. less than $500
4th Degree felony $5,000 but less than $100,000 6 to 18 months
5th Degree felony $500 but less than $5,000 6 to 12 months
Oklahoma Grand larceny more than $500 up to 5 yrs Petit larceny $50 or less
Grand larceny more than $50 to $500 up to 1yr
Oregon Aggravated 1st Degree theft ~ $10,000 or more up to 10 yrs 2nd Degree theft less than $750
1st Degree theft $750 but less than $10,000 up o 5 yrs
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Types of Larceny Systems Throughout the States

Felony Felony Felony Misdemeanor Misdemenor
State Offenses Dollar Level Penalty Range Offenses Dollar Level
Pennsylvania* Felony more than $100,000 12 to 18 months Misdemeanor $200 to $2,000
Felony more than $50,000 to $100,000 9 to 16 months Misdemeanor $50 but less than $200
Felony more than $25,000 to $50,000 6 to 14 months Misdemeanor less than $50
Felony more than $2,000 to $25,000 1 to 12 months
Rhode Island Felony more than $500 up to 10 yrs Misdemeanor $500 or less
South Carolina Grand larceny $5,000 or more up to 10 yrs Petit larceny $1,000 or less
Grand larceny more than $1,000 but less than $5,000 up to 5 yrs
South Dakota Grand theft more than $500 up to 10 yrs Petty theft $100 to $500
Petty theft less than $100
Tennessee Class B felony $60,000 or more 810 30 yrs Class A misd. $500 or less
Class C felony $10,000 but less than $60,000 310 15 yrs
Class D felony $1,000 but less than $10,000 21012 yrs
Class E felony more than $500 but less than $1,000 1to Gyrs
Texas 1st Degree felony $200,000 or more 510 99 yrs Class A misd. $500 but less than $1,500
2nd Degree felony $100,000 but less than $200,000 210 20 yrs Class B misd. $50 but less than $500
3rd Degree felony $20,000 but less than $100,000 210 10 yrs Class € misd. less than $50
state jail felony $1,500 but less than $20,000 180 days to 2 yrs
Utah* 2nd Degree felony $5,000 of more no jail if no othe factor Class A misd. $300 but less than $1,000
3rd Degree felony $1,000 but less than $5,000 1o jail if no other factor Class B misd. less than $300
Vermont Grand larceny more than §500 up to 10 yrs Petit larceny $500 or less
Virginia Grand larceny 1to 20 yrs Simple larceny less than $200
Washington* 1st Degree theft more than $1,500 up to 90 days 3rd Degree theft $250 or less
2nd Degree theft more than $250 to $1,500 up (o 60 days
Washington, DC 1st Degree theft $250 or more up to 10 yrs 2nd Degree theft less than $250
West Virginia Grand larceny $1,000 or more 1 to 10 years Petit larceny less than $1,000
Wisconsin Class C felony more than $2,500 up to 15 yrs Class A $1,000 or less
Class E felony more than $1,000 to $2,500 up to 5 yrs
Wyoming Felony $500 or more up to 10 yrs Misdemeanor less than $500

* Penalty range defined by Sentencing Guidelines rather than Statute
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