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CategoriesCategories

• Obligation to Reveal Errors, Information, Etc.

• Risk Assessment

• Factor Bargaining & Established Guidelines Rules

• Plea Agreements

• Miscellaneous

Policy Refer for LEO No Action
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ScenariosScenarios

• Obligation to reveal errors
• 1. Public Defender: error result in higher score
• 2. CA: Error would take SG out plea agreement
• 3. Defense is aware of Category I 
• Risk Assessment
• 4. Gender ruled unconstitutional
• 5. Defense obligated to release dispositional information
• 6. Risk Assessment not Completed (20% missing)
• 7. Risk assessment is not included when recommendation is an alternative
• Factor Bargaining
• 8. Drug Quantity
• 9. Type of Weapon Used
• 10. Defense attorney prepares guidelines
• 11. Guidelines completed after sentencing
• 12. Marijuana as a Schedule I/II drug
• 13. Judge disagrees with Category I/II enhancements
• 14. Judge orders PO to adjust scores
• Plea Agreement
• 15. Facts of case vs. Agreed upon facts
• 16. Plea limits sentence within guidelines range
• Miscellaneous
• 17. Prior record information: Who is responsible for presenting evidence?
• 18. When should defense receive probation violation guidelines?
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Obligation to Reveal Errors, Information, Etc.
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Ethics: 1Ethics: 1

1. Ethics: The public defender, an officer of the court, 
realizes that there is an error on the guidelines that 
results in a significantly higher score.  

Is the defense, as an officer of the court, required to identify
the sentencing guideline error to the court?
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Ethics: 2Ethics: 2

2. Ethics: The Commonwealth’s attorney realizes that there 
is an error on the guidelines that results in a significant 
change in the guidelines score.  However, the correct 
scoring would make the recommended sentence outside 
the current plea agreement, and the judge would need to 
depart from the guidelines to accept the plea.

Is the Commonwealth required to notify the court of errors on 
the sentencing guidelines?
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Ethics: 3Ethics: 3

3. Ethics: The defense is aware of a previous conviction 
not known to the Commonwealth that would enhance 
the guidelines recommendation by classifying the 
defendant as a Category I violent offender.  

Is the defense required to provide prior record information to 
the court after the guilt phase, but before sentencing?
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Risk Assessment
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Policy: 4Policy: 4

4. Policy: A judge concludes that in his/her court the 
scoring of the offender’s gender is unconstitutional.

How should the guidelines be prepared if a judge concludes 
that scoring gender is unconstitutional?
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Ethics/Policy: 5Ethics/Policy: 5

5. Ethics/Policy: Sentencing guidelines require information 
on the defendant’s work record, education level, marital 
status, treatment history and other demographic 
information.  

When a pre-sentence is not ordered by the court:
• Is the defense obligated to release information?
• Even when the information is detrimental to the client?  
• Is the court obligated to obtain the information from the 

defendant in open court?
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Ethics: 6Ethics: 6

6. Ethics: The Commonwealth prepares guidelines and 
risk assessment without a pre-sentence report.  The risk 
assessment is routinely not completed due to lack of 
information or other reasons.                                   
In one-quarter of the cases, individuals should be 
recommended for an alternative sanction (or a 
traditional period of incarceration).  

Are the Rules of Professional Conduct being violated if the 
risk assessment is not completed? 

92% CA
8% PO 20%
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Ethics: 7Ethics: 7

7. Ethics: The Commonwealth routinely excludes Section 
D, Nonviolent Risk Assessment, from the guidelines 
when the recommendation is an alternative other than 
prison.

Is the defense obligated to prepare the risk assessment 
and present it to the court?

Are the Rules of Professional Conduct being violated if 
completed forms, including risk assessment, are not 
submitted to the court?
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Factor Bargaining
&&

Established Guideline Rules
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Policy: 8Policy: 8

Convicted of Selling
28.35 grams             
to less than        
226.8 gramsThe court may 

establish standards 
for verification of 
drug quantity



Policy: 8Policy: 8

8. Policy: The quantity of cocaine seized in a series of 
three controlled sales was 45.32 grams of cocaine.  The 
police report, the forensic lab report, and the pre-
sentence report are entered into evidence to verify the 
quantity of cocaine as 45.32 grams (the purity level is 
not available).  
The Commonwealth offers a plea that combines the 
multiple sales of cocaine into one charge and agrees 
that the quantity of cocaine would be less than 28 
grams -- but more than the quantity seized from one 
controlled buy.  

What quantity of cocaine should be scored on the guidelines?
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Policy: 9Policy: 9

“Type of 
weapon used”



Policy: 9Policy: 9

9. Policy: The defendant used a gun to “pistol whip” the victim 
causing a broken nose, severe swelling and treatment in an 
emergency room. 
The Commonwealth and the defense agree not to score that a 
firearm was used in the assault.  
The probation officer completed the pre-sentence investigation 
and the guidelines worksheets and reflected that a firearm was 
used in the assault – per sentencing guideline rules. 
The judge agrees that since the weapon was not fired that the 
officer should remove the points assigned for weapon used.

Are the Rules of Professional Conduct being violated if the 
established guideline rules are not followed?  What are the 
consequences if the Commission’s policies are not followed? 
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Ethics/Policy: 10Ethics/Policy: 10

Probation Officer            

or

Commonwealth’s  
Attorney



Ethics/Policy: 10Ethics/Policy: 10

10. Ethics/Policy: In certain jurisdictions the judge has the 
defense prepare the guidelines.  
By statute, Commonwealth’s attorneys and probation 
officers are the two authorized preparer groups.

Does the statute authorize the judge to allow the defense to 
prepare sentencing guidelines?  

If so, what is the professional responsibility of the 
Commonwealth attorney to ensure their accuracy?
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Ethics/Policy: 11Ethics/Policy: 11

Before imposing 
a sentence



Ethics/Policy: 11Ethics/Policy: 11

11.Ethics/Policy: In certain jurisdictions it is reported that 
guidelines are completed after sentencing at the 
instruction of the court.  
By statute, the guidelines are to be completed prior to 
sentencing.

Does the statute allow for sentencing guidelines to be 
completed after sentencing?  

If so, does this invalidate the purpose of the sentencing 
guidelines?
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Ethics/Policy: 12Ethics/Policy: 12

12.Ethics/Policy: A defendant accepts a plea for 
possession of Schedule I/II drug, but the drug is 
marijuana as confirmed by a state forensic lab.  

The judge accepts the plea and orders a pre-sentence 
report.   

The Commission did not include marijuana in the simple 
possession of a Schedule I/II drug and developed a 
separate worksheet for marijuana and other drugs. 

Which guidelines should be prepared—possession of Schedule 
I/II drugs or distribution of marijuana?
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• Compare I/II with Other WS



Ethics: 13Ethics: 13

§ 17.1-805. 
Adoption of initial discretionary 
sentencing guideline midpoints. —

For purposes of this chapter, violent felony 
offenses shall include … 

… any felony violation of §§ 18.2-308.1 and        
18.2-308.2; …

§ 17.1-805. 
Adoption of initial discretionary 
sentencing guideline midpoints. —

For purposes of this chapter, violent felony 
offenses shall include … 

… any felony violation of §§ 18.2-308.1 and        
18.2-308.2; …

Possession of a Firearm by a Convicted Felon



Ethics: 13Ethics: 13

13.Ethics: Possession of a firearm by a convicted felon is a 
Category II violent offense, as defined by § 17.1-805.  
However, the court agrees with the defense that the 
individual is not a violent offender.  The Commonwealth 
does not disagree.  The judge adjusts the guidelines to 
reflect no enhancement for a violent offender, and 
sentences the defendant to the adjusted 
recommendation.

Are the Rules of Professional Conduct violated if the judge 
adjusts the guidelines scores based on his/her interpretation of
what is a violent offense?  

What are the consequences if the Commission’s policies are not 
followed?
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Ethics: 14Ethics: 14

Score 
According to 
the Rules



Ethics: 14Ethics: 14

14.Ethics: A judge orders the probation officer to adjust 
the guidelines (e.g., victim injury, weapon use, legal 
restraint) to place the court’s sentence in compliance.  
The probation officer makes the adjustment as instructed 
but calls the Commission and asks if this is correct policy.

Are the Rules of Professional Conduct violated if the judge 
adjusts the guidelines scores in order to be in compliance with 
the recommendation?  

What are the consequences if the Commission’s policies are not 
followed?
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Plea Agreements
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Ethics/Policy: 15Ethics/Policy: 15

15. Ethics/Policy: Factor bargaining is increasingly being 
used in the negotiation of plea agreements.  The 
statement of facts, police reports, and the pre-sentence 
report do not support the agreed upon factor scores.

Is the probation officer obligated to complete guidelines 
based on the facts of the case or the facts as agreed to in the 
plea bargaining process? 
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Ethics: 16Ethics: 16

16. Ethics: A plea agreement is reached that states that 
sentencing is limited to the range established by the 
sentencing guidelines recommendation.                           
No specific sentence within the range is stated in the written 
plea agreement. The judge accepts the plea agreement and 
orders a pre-sentence investigation.                                    
In preparing the pre-sentence report, the probation officer 
discovers a robbery conviction as a juvenile and several other 
felony type property crimes from other states.                  
Instead of a 1 day to 3 months recommendation, the 
recommendation is now between 5 years 3 months to           
9 years 4 months.  

Should plea agreements be so lacking in specifics that would 
allow for this to occur?
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Miscellaneous
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Policy: 17Policy: 17



Policy: 17Policy: 17

17. Policy: The defendant has a robbery conviction in another 
state.  The probation officer, not trained in the law, prepares 
the guidelines and scores the robbery as a Category I offense 
with a maximum penalty of life.  The defense argues that a 
review of that state’s Code indicates that the robbery is more 
closely related to a grand larceny from the person.  The 
Commission’s policy states that the judge is responsible for 
the accuracy of the sentencing guidelines, but the judge 
instructs the probation officer to contact the Commission for a 
decision.

When there is a disagreement about how prior record should 
be scored, who is responsible (i.e., probation officer, defense, 
attorney for the Commonwealth or the Commission staff) for 
researching and presenting the facts of the case to the judge?

Code vs. Facts of the Case
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Ethics/Policy: 18Ethics/Policy: 18



Ethics/Policy: 18Ethics/Policy: 18

18. Ethics/Policy: The Commission policy on probation 
violation guidelines is to allow each jurisdiction to develop 
a distribution process.  
As a result, several jurisdictions do not provide the 
defense with copies of the guidelines until the case is 
before the judge.

Is the probation officer or the Commonwealth obligated to 
provide the defense with copies of the violation guidelines? 

(i.e., Ever? Before the hearing? or at the hearing?)

Page 11




